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- ‘applicable to oif-site mansgement of )
" CERCLA wastes resulting from CERCTA -
decidon docaments gigned before the-
snactmsent of SARA. Pricr to this rule,-
EPA managed the oif-sits transfar of. -

CERCLA wastes sccording to the May -

. mm(ﬂﬁ)hto&y
. amending the Naticnal Oft and

FAL-3718-7] : -

 RIN20BO-ACIS .. o

Amandmert to the Nationai Oll and-
Hazarcous Substances Pollution .-
Cantingency Plan; Procedurss for
Planning and lmphmandnq Oﬂ-sua:

- Responss Actions: .
: Ammmmulhtacdcn _

Agency (EPA).
ACTION: Final rule.

SUMMARY: The U.S. Eavironmental- -

Hazardous Substancs Pollutian

Cmﬂﬁ:m:y Plan ("NGZ™). Today's
final implements ths requirements
of the Comprehansive Environmental
Respanse. Compensation and Liahility
Act (“ERCI.A") {as amendad by the
Superfund Amendments and -

- Reautharization Act of 1888 (SARA))

and includes certain additiomal

requirements that EPA findstabe

appropriste. CERCLA describes

proanun- that must be cbserved wiisn
acticn under CERCLA

lnvu ves off-site ment of
mhMmm

pollutants or contamicants (hereinaiter
referred to as “CERCLA wastss’’)
resuiting from CERCLA decizicn
documents signed aftsr the enactment of
SARA (Le.. after October 17, 1988). This

ruls aiso maiss these procedures

. metropolitan

" Tablee{Conteats

1585 off-sits policy (published In the
-Federal on Novembsr 8, 1985),
as revised November 13, 1887 (QSWER
Directive No. 9834.11). .
OATES: Effactive: Thae final rule i.c
sffsctive October 22, 1963.. . - .-
: CERCLA socﬂn‘n 308 pmndu fora-
egislative veto of regulations
~ promulgated under CERCLA. Alt.hough
. INSv. Chadha, 462 US. 919,103 S.CL.  ~
" 2784'(1983), casttha validity of the .
legisiative veto-into ?uasuon. EPA has
transmmad a copy of this reguiation to
the Secretary of the Senatsand the Clerk
of t.hc Hou.u of Repressntatives, If any
by Congress caili’the effoctive
dm of reguiation into-questorn.
uhlilh.noda of clarificaton
in th- P

ADDRESSES: Th.l oﬁdal racord far r.hu
rulemaking is locatad in the Superfund
Dockst, U.S. Environmental Protection

. Agency (OS~245), 401 M Street SW.,
- room 2427, W

DC 20480 (202/
280-3048) and is availabls for public

. inspecticn from 9 a.m. to 4 p.m.,
Manday through Friday, axcluding
holis‘day:. Tho dockst number is 121~
PO

FOR FURTHER INFORMATION CONTACT:

- Ellen Epstain, RCRA Enforcement .
Durinnn. Office of Wasts

Enforcament (0S-520), Envircomental
Protecticn Agency, 401 M Street, SW.,
Washington, DC 20480, Phone (202} -
2604848, or tha RCRA Superfund
Hotline (800) 424—9348 (cr (703) 920~
: 9810 in the Washnington, DG, -- -

m)n-u A N
mmrmmm

L Authority .
gilgm
A DAWUQI: tfliy Final Rule
A.
G‘,;QA Wastes Affacted
L Laboratory Sampiss
u. LDR Residuss

{v. Definition of Sits
3 RCRA s«:m 7003 Actions .

z. EPA’s Role
3. Disputes betwess Statss u;d EPA
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- 4. No Cooparative Agreement Requirernent  ~ The purpose of this oif-site reguiation  recaive CERCLA wastes from CERCLA

5. Facility Acceptability Status. is to avoid having CERCLA wastes from  suthorized or funded response acti
C Determining Acceptability—Compliance CERCLA-authoriged or -funded incl:ding RCRA mauncm.'s;ngo?::d
3 Criteria R R response actions contribute to present or  permit-by-rule facilities, and any nan. - -
- r mum‘{“w. "$0i# - future environmental problems by - . RCRA subtitla C facilities (such as
] 3. Facility - LT directing thesa wastes to management ~~ ~subtitlu D facilities or facilities. = "~ -
{ I-Rl ‘H l ” . s [ A81891111 1180 L0868 8sNIronmaenta .. slljene Bl » \,-n" DAZATOO — -
. S. Minimum Technology Requirements sound. Congress and EPA have always  substance wastes under the Toxic )
S TR o oRy eqiemer believed that a CERCLA cleanup shouid Substances Control Act {TSCA))1, The - °
" @. Facilities Operating Under a RCRA be more than arelocationof - - - Agency believes that such a step will .-
Exemption and Non-RCRA Facilities environmental problems, and have further the protection of human health
D. Determining Acceptability-Releases sttempted toensure the proper -~ and the environment, andthe .. -
1. Identifying Raleases treatment and disposal of CERCLA- *~  development of a sound and consistent
y De Mm?:tﬁ:lz'k’“ wastes removed from a CERCLA site. ublic policy; it would also serve to
q:mmnnnlum . - EPAbeligves that the process set out in er the goals reflected in CERCLA - -~
*E Notification of Acceptability . thisrule for ensuring that CERCLA - - section lzll(d)ﬂth). . -
1. Management Options for Lassof ~_  Wastes are transferred only to properly- __ Similarly, aithougn SARA secti
Acceptability- S permitted facilities that have po relevant ~"121(b) providss that CERCLA section
2. Potential Unacceptability - violations or uncontrolled releases,- 121 (and thus section 121(d)(3)) applies
F. Review Procedures - assures that the receipt of CERCLA . to actions arising from post-SARA = : .
- 1. Agency Responsa Tims - waste will not pose adverse effects on. - decision documents only,2 EPA believes.
2. Notification of Immediate© the environment. . . that it is logical and appropriate to
Unacceptability . ' The off-site regulation should help. - apply this rule to CERCLA wastes- - -~ -
3. Potentially Responsible Pasties - prevent the aggravation of conditions at - muiﬁng from two other categoriesof -~ -
‘11 3‘ PuTL::nflgmm problem sites and reduce the © . similar cleanup actions: those - -
2 P 'n'm of Pe: e - government’s and the Sugerﬁmd'l authorized under CERCLA before the -
3 Review of Determination Decision potential liability by establishin ensctment of SARA, and thoss . -~ .. .
4. Review Procedures , criteria governing the off-site transfer of performed under the National -
8. Notificstion of Decisions .~ " CERCLA wastes from CERCLA- - Contingency.Plan pursuant to section
H. Re-svaluation of Unaccaptability authorized or -funded response actions. 311 of the Clean Water Act (fornon- -

1. Thresholds/Enforceable Agreements The rule shouid also help to ensure that  petroleum products). Accordingly, this
2. Carrective Action/Controlled Releases off-site transfer decisions are made in en rule applies to a number of situstions in

3. Releases and Regaining Eligibility environmentally sensible manner, -  addition to those expressiy set out in -
4. Regaining Physical Compliance at consistent with sound public policy and section 121(d)(3) of CERCLA. -
Treatment and Storage Facilities business practices. Today's final rule establishes the
L lmPl.’fms:‘g'u@ ments. The requirements of this ruleara ~~  criteria and procedures for determining
v 'm: A ivais integral components of the “selection of whether facilities are acceptable for the
"A. Reguiatory Impact Anaiysis . remedial sction” provision in CERCLA  off-site receipt of CERCLA waste from .
§ i i d thei .. . CERCLA-authorized or -fanded R
B. Regulatory Flexibility Act section 121. and their proper S £ ! -
C. Paperwork Reduction Act application will belp to ensure that response actions and outlinesthe . -
VL Supplementary Document response actions selected are protective CERCLA wastes and actions affected by -
L Authority — . ofhuman health and the environment the criteria. It establishes compliancs -
- Autharity " “  (consistent with CERCLA ‘section criteria and release criteris,and . -
Sections 104(c)(3), 108, and 121(d}(3)  121(b)(1) and. more generaily, with establishes a process for determining
of the Comprehensive Environmental section 104(a)(1)). - - whether facilities ate acceptable based '
Response. Compensation and Liability Today’s final rule implements the on those criteris. The rule leaves the- -
Act of 1980 {“CERCLA"), as amended requirements of zection 121(d){3)of . final decisicn of off-site acceptability - -

by the Superfund Amendments and CERCLA, which provides that in the - with EPA, sfter providing the
Reauthorization Act of 19868 (‘SARA”)  case of any CERCLA response action ~~ opportunity for, and encouraging,
(42 U.S.C. 9604(c)(3), 9605, 9621(d)}(3)); involving the off-site transfer of any = substantiel consuitation with the State
section 311(c)(2) of the Clean Water Act  hazardous substanca, pollutant, or - in which the off-site facility fs located. -
(33 U.S.C. 1321(c)(2)); Executive Order - contaminant (CERCLA waste), that ' .r-:m' :

. H i
12580 (52 FR 2923, January 29. 1987); CERCLA waste may only be placed in a A TSCA permitted facilify’s munm ©

and Executive Order 12777 (56 FR facility that {s in compliance with the ~ recaive CERCLA wastes is also
54757, October 22, 1991). - Resource Conservation and Recovery . g;‘mm.‘:;&‘mmmrm
IL. Introducti Sl Act (RCRA) (or other applicable Federal  ibssnce of relevant violations et or affecting the
on s law) and applicable State requirements.  receiving unit. The releass finding bre m..‘\ :
Today's final rule amends the " CERCLA requires that for “land disposal facility is based om the presence or sbsemce of

National Oil and Hazardous Substances facilities,” there may be no transfer of ;"mﬂ';wm ..g..n:. unit). s:d;
Pollution Contingency Plan (“NCP"), 40 CERCLA wastes to a unit with releases.  releases must be sddressed by courective action

CFR part 300, by adding a new . and any releases at other units must be  under a State or Fedaral program.” .
§300.440. The May 1985 off-site policy controﬂed. " ISection ;’:‘“’mz’:ﬂ'ﬁ:‘ o
(50 FR 45933-45937 (November 5, Although CERCLA section 121(d)(3) 1 S L] actioa for which the Record:
1988)), as revised by the Procedures for  applies compliance criteria to ail . of Decision (“ROD™) was signed. o the consent-
Implementing Off-site Response Actions faclities, it applies “release” criteria decres lodged. bafore the :;: d--:. d“-
of November 13, 1987 (OSWER - only to RCRA subtitle Cland disposal ~ SARA- SAFA Secton 4 P et within
Directive No. 9834.11), (hereinafter " facilities. EPA believes, as a matter of the M,""""Md aftar snactmaent of SARA. the
known as the “Off-site Policy"), is policy. that some releass criteria should  remedial action shouid comply with CERCLA

superseded by this rule. . also be applied to all facilities that section 131 10 the sxicsewm exumt practicabls.
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The final rule outlines the State’s role in requirsments. Ths section also requires.  Subtitle C treatment and storage

the off-site scceptability determination - that receiving units at land disposai - . . facilities, and from ail unifs at other-
and ensures that States will remain _ facilities have no releases of hazardous -  than-Subtitle C facilities, must also be
active participantsinthe - -.: - - - wastes or hazardous constituents and - addressed by a corrective action-
decisionsmaking process: Ths rule also  that any releases from other units ata . rogram prior to using any unit at the
establishes p ures for notification.  land disposal facility be controlled by a: - {facility for the management of CERCLA
of uname&t.a!?m?'. appeals of . * RCRA corrective action program. - " .- wastes. - s e e
unacceptability determinations, and re- Finally, EPA issuedrevised @~ -~ - The Rule provides procedures for EPA

evaluation of unacceptability .-~ - . procedures for implementing off-site to notify the facility if EPA determines
determinations. - - i response actions on November 13, 1887, that the facility is unacceptable. Italso -
Under the rule, the policy of applying as a memorandum from J. Winston- provides an opportunity for the owner/
en .

i .

{  off-site requirements to actions Porter, Assistant Administrator for Solid tor to di th rminat

] under section 7003 of the Solid Wasts. ~ Waste and Emergency Response. to ths - :ﬁ:ﬁfg a; r:?rx::ta g.o?r:::ment o

:  Disposal Act, as amended by RCRA.is  EPA Regiopal Admizistra tors (OSWER  official, and if still unsatisfied, to obtain

; discontinued. -~ Coaem T Direcd'w.ro No. 9834.11) (the “Off-site- - 4 review of the determination by the -

§ IIL Background . t 27+ 77 ... Policy”). These procedures, which were ional Administrator. .. ="
. From the besi ofth A - effective immediatsly, provided : e following discussion of today's -

rom the beglnnill:s o ,dn CERCLA - guidance on complying with the SARA . rule describes the new § 300.440 -

program, Congress bas mandated that uirements, updated the 1985 Off-site requirements and responds to public
EIEstE:;Ad ‘:f‘?n.:nb:mg :::::.ﬂdy' and po c):i and m;ridgd detailed - - comments received on the proposal.
sound manner. Section 104(c)(3) of D ity joung and reviewing . Two major changes have been mads

S unacceptability determinations.s " fro result
" GERCLA.as originally enacted in 1980, " The Agency proposed Amendments o commmenths peotved (1) EFA—-ot B8
i required States to ensure the availability the NCP on November 29, 1988 (53 FR States—will make the finai - S

; ofa hﬁ"’g’ﬁg‘:& dls‘p%’dﬁu:‘gl:g {n 4?&2&;‘“?‘““”‘ thedx)'aquirsmants 4 determinations as to whether off-site
complian u o section 121(d)(3), and to ad iliti " »

: receipt of hazardous waste from Fund-  certain appropriate requirements - facilitios are *accoptable” undar this

financed remedial actions. - contained in the Off-site Policy. EPA Su::: br:;:;'cﬁ“ puru:l'pants' d“ﬂthn's
on"ﬂ,“,‘;,qm,,‘-’?:f;m f‘:rlSelectig:i:In ce ’th°°°i“d °":1' 751 'P’Cld' ic commﬁ:ﬁu on  the decision-making process, and (2) the
L : e proposed rule and has care . i
; Off-Site Option in a Superfund snalyzed thcse comments and made distinction between criteria for CERCLA

{  Response Action. This first guidance on  changes as jate in prem ‘wastes resulting from pre- and post- - .
5 the off-site transfer of CERCLA wastes todayg f:’,ﬁ;‘?ggﬁ’ﬁ Enl:l rule (t:lhg:ting SARA decision documents has been

; required a facility inspection and that “Off-site Rule”) implements and ?&?&gﬁ; cr]::’g:i :;‘;::l as
: all major violations at the facility be codifies the requirements contained in roposed rule, are discussed below
corrected in order for the facility to CERCLA section 121(d)(3),and .~ F'°P . are .
receive Cl'-.'IRELu.A waEs:t;i &cﬁx rergggial * _ incorporates m:ung provisions of the Off-  A. Applicability : .
or removal actions. EPA's May 19 _site Policy. Specific responses to the
“Procedures for Planning and comments received ml;et out below, or 1. CERCLA Wastes Affected

Implementing Off-Site Response - in the “Comment-Response Document’ i. Laboratory samples. The proposed
¢ Actions” (50 FR 45933) detailed the - to this rule, which is available from the ~ rule provided that the transfer of -

{ . criteria for evaluating the acceptability . Superfund Docket. CERCLA site samples to an off-site
of facilities to receive CERCLA wastes. ' laboratory for characterization would

The NCP, revised in November 1985 IV. Discussion of Final Rule - not be subject to the rule based on the
(40 CFR part 300), incorporated - The Off-site Rule generaily provides  .small size of lab samples. the need for
requirements for off-site receipt of . that a facility used for the off-site ~ prompt and frequent laboratory
CERCLA wasta. The NCP, at 40 CFR management of CERCLA wastas must be  analysis, and the highi level of .
300.68(a)(3), required that facilities have. in physical compliancawith RCRA or.  confidence that lab samples—dus to .
permits, or other appropriate other applicable Federal and State laws. - their value to the sending facility—will
authorization to operate, in orderto be  In addition, the following criteria must - be pr:;gerly handled (53 FR 48220).
acceptable for receiving off-site CERCLA bemet:. . - -+ - .- Several commenters contended that the
waste. : -~ -+ _ e Units receiving CERCLA wastesat = exemption should be onlugod. such that

SARA reaffirmed the rationsle - RCRA subtitle C facilities must not be..  off-site requirements would also not
embodied in CERCLA section 104(c)(3)  releasing any hazardous wastes, . apply to sample shipments from labs to
and the May 1985 Off-sits Policy. -~ ° hazardous constituents or hazardous “ultimate disposal or trestment facilities.. -
Section 121(d)(3) of CERCLA, as added . substances; . .= - The commenters argued that requiring .
by SARA., explicitly provides that in the: . ® Receiving units at subtitle Cland . - ]abs to segregate the smail volumes of
case of any CERCLA “removalor - dlsﬁosal facilities must meet minimum  CERCLA wastes sent to labs for analysis
remedial action involving the transfer of . technology requirements: - " forseparate handling under the Off-site
any hazardous substance or pollutant or * All releases from non-receiving - Rule would be burdensome, and -
contaminant off-site,” such transfer units at land disposal facilities mustbe  yppecessary to protect public heaith. A
shall only be to & facility operatingin -  addressed by a corrective action number of commenters also questioned
cc;mplﬁ‘i:lnce v;ith the Sgli:bWa;&A 4 ro = a!:;‘" tousing any unitatths 4 wisdom of preventing labs ﬂ'tg:n
Disposal Act (as amended by and. S rman ' - sending tested samples back to the site, .
the Hazardous and Solid Waste . l. Envx{x;nmentally significant gy, cosmmon practii,cl. EPA has
Amindgieng. (HSWA))agr. whers - . - Teleases Irom non-receiving units at evalisted thess comments, and agrees
applicable, the Toxic Substances Ty .- that it is not necessary to require
Control Act (TSCA), or other applicable . e, oy ditional mz‘:mm‘,:‘ transfer of lab sample CERCLA wastes

Federai law, and all applicable State (November 29, 1988). ° from labs to mest the full requirements
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of this rule for reasons discussed above
and in the preambls ta the proposed
rule. However, today’s rule is predicated
on the principle that CERCLA actions
should not contributa to existing :
environmental problems, and that
materials generated from CERCLA
actions should be transferred only to
environmentally sound facilities. Thus,

EPA does not believe it is appropriate - -

for labs to routinely send CERCLA waste

- samples back to CERCLA sites.

Accordingly, EPA bas identified two -
options far the proper disposal of lab-

_tested samples of CERCLA wastes. The

Agency believes that these options, -
included in the final rulé, respond to
commenters’ concerns that unnecs
obstacles not be placed in the way of lab
testing, while ensuring that CERCLA
wastes are handled {nan . - '
environmentally-sound manner. -
.First. labs may send the tested.
samples and their residues to an .
appropriate facility (i.e., they may treat
it as material not subject to this rule and
transfer it to any facility that may legally
accept such wastas); the Agency expects
that the vast majority of the materia
sent to labs from CERCLA sites will be
handled under this first option. Second,
the lab may return the CERCLA wasta
sample to the site from which the
sample came if the Remedial Project
Manager (RPM) or On-Scene .
Coordinator (OSC) agrees to assums -
responsibility for the pro

er
. management of the umpfo and givas

permission for the sample to be returned
to the site. . .- ,
One commenter requested that a
similar exemption be applied to
CERCLA wastes sent off-site for
treatability studies. The commenter
reasoned that information on treatability

- is valuable, resuiting in a high

confidence level that these CERCLA
wastes will be properly handled and
managed, and that treatability studies
promote treatment rather than disposal
of CERCLA wastes; treatment is a -
preferred waste management option
under CERCLA. Finally, the RCRA
program has exempted treatability study
wastes from most hazardous waste-
managament reguirements. '

EPA agrees with the commenter that
an exemption from this ruie for -
treetebility CERCLA wastes is
appropriate, and that it is consistent
with the approach taken in the final rule
for Identification and Listing Hazardous
Waste Treatability Studies Sample -
Exemption (53 FR 27260, July 19, 1988).
Thus, those hazardous wastes ata
CERCLA site that are being sent off-site
for treatability studies and that meet the

ments for an exemption from
RCRA under 40 CFR 261.4(e), are also

exsmpt from today’s ruls. CERCLA
wastes, residues and other materials that
are not RCRA hazardous wastes - .
resuiting from trestability studies are.
subject to the same disposal options as
materials from lab characterization -
samples. Again, EPA believes that this ™
approach will help to facilitate prompt
site cleanups while ensuring that
CERCLA westes are managed in an .
environmentally-sound manner. Non-
RCRA hazardous wastes that are bein
sent off-site for treatability studies an
that are below the quantity thresholds
established in the Treatability Studies
Sample ﬁ-E?m tion Rule are simi“h;ly
exsmpt from the requirements of the
Oﬂ'-si!:e Ruls.- : ..

ii. LDR residues. One commenter
objectad to appl{l.ng the requirements of
the rule to transfers from a CERCLA site
of CERCLA waste residues mesting - *
treatment standards establist ‘4 by the
}I:I]:d dispo:;:l mth 'cﬂo? (LDR.:)I. )

elievi t these residues no longer
posod“:imrd. EPA meintains that
RCRA hazardous wastes or waste
residues meeting LDR treatment
standards are still considered hazardous -
under RCRA, unjess they no longer
exhibit a characteristic of hazardous
waste, or if appropriate, are delisted.
Moreover, sven if a CERCLA wasts
meeting LDR treatment standards is
found not to be a RCRA hazardous
waste, it may still be CFRCLA waste.
Under today’s ruls, CERCLA waste that
is not a RCRA hazardous waste may be
sent to other than a RCRA subtitle C
facility for disposal (if that facility meets
the requirements of the rule), e.g., 2
RCRA subtitle D landfill. EPA believes
that the rule as it stands should not -
prove burdensome and that it should be
relatively easy to find capacity for such
CERCLA wastes. Therefore, the final
rule does not exempt CERCLA waste
residues meeting. LDR treatment
standards whenthey are transferred
from the CERCLA site. .

iii. Clarification on Subsequent
Transfers of CERCLA Wastes. The prior
comment raisas the related issue of how
the Off-site R'le spplies to subsequent
transfers of CERCLA wasts. When a
CERCLA wastes is to be transferred off-
site as part of a CERCLA funded or
authorized cleanup, the contract
implementing the deieion document
should identify the final disposition
point for the CERCLA waste (i.e, the -
final treatment or disposal facility}, and
any intermediate facilities that will store
or pre-treat the wastes (e.g., waste
broks:ﬁ::landeng Al}):uch ﬁazlgi.iu .
woul required to be acceptable
under the final rule. ‘

Once the CERCLA waste is finslly
disposed of off-site, or treated off-site to

BDAT levels or in the absence of BDAT,
treated to substantially reducs its
mobility, toxicity, or persistence, it is no
jonger considered a CERCLA wasts snd .
subsequent transfers of the wasts would
not be regulated under this ruls. .
However, if residues derived from the
treatment of the CERCLA wasteare .
RCRA hazardous wastes, they must be-

: _npanaged as such under RCRA., ~

2. Actions Affscted - - . -

. i. Enforcement Activities. EPA would "
like to clarify and respond to several
commenters’ questions concsring
which enforcement activitiesare -
sffected by today’s rule. The Off-site .
Rule applies only to those acticns being
taken under a CERCLA authorityor
using CERCLA funds. These include’
actions taken under section 104, - . .
CERCLA consant agreements, decrees
(Including special covenants under
section 122(f)(2)(A)), Records of o
Decisions (RODs), section 108 orders,
and actions taken under pre- - - .
authorization CERCLA decision
documents. Stats responss actions -
conducted under a CERCLA cooperative -
agresment, are also subject to the off-si

-

requirements. . N

Actiqons which would'n.ot tr!ggar the.
off-site requirements include

. notification of a spill of a mpombh-

uantity under CERCLA section 103,
cleaning up a site using only State.
authority and State funds (whether or
not the sits is listed on the Superfund .
National Priorities List (NPL)), and -
conducting a voluntary cleanup  °
involving government oversight (¢.g., by
the U.S. Coast Guard), unless undar
CERCLA or a CERCLA order or decres.. .

In one commenter’s example, if a PRP
has taken a voluntary responses action.
(not under a CERCLA order and without
CERCLA funds), that action is not '
subject to the Off-site Rule; thus. ina -

- cost recovery action under
. section 107(a}(4)(B), the PRP may

demonstrate action “consistent with the
NCP” without having to show :
compliance with the Off-site Rule

requirements, . - .
il. Actions under CERCLA section 120.

" The proposed rule states that the

requirements of this rule do apply to all

_ Feders] facility actions under CERCLA,

including those taken by EPA and/or
another Federal agency under CERCLA
sections 104, 108, and 120 (53 FR
48220), One commenter objected to

- applying this rule to Federal facilities,

arguing that this was not equitable
because the rule covers private party

" sctions at NPL sites onl

commenter askad that the rule anly be

"applied to EPA-funded or Federal-'
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agency-lead CERCLA actions taken at
NPLsites. - '
" In response, EPA does take CERCLA
actions at privaie facilities that aretct
on the NPL (e.g., enforcement actions
and removals) and these actions are - -
subject to the Off-site Rule when they .
are conducted under CERCLA authority .
or using CERCLA money. Corsistent
with CERCLA 120(a), EPA does not
believe it is appropriate to treat CERCLA
actions at non-NPL Federal facilities
differently. Thus, if a Federal agen
gl:ns to transfer CERCLA wastes off-site
m a Federal facility under a CERCLA
authority or with CERCLA funds (as

- compared to being transferred under -

another statutory suthority), the Federal
agency may transfer CERCLA wastes

only to facilities found to be acceptable
under this rule. Federal facilities may
transfer CERCLA wastes off the CERCLA
site to treatment, storage or disposal -
units on the same Federal property, but
only if the other units (and the larger.
Federal facility or installation) meet the

¢ nﬂnmmts of this rule.
. Federally-permitted releases. In

the proposed rule, the Agency stated
that Federally-permitted relesses should
pot be routinely included within the
concept of “release” for the purposes of
section 121(d)(3). For ‘Federally-
permitted releases,” as defined in NCP,
§300.5 (1990 ed.) and CERCLA section
101(10), the government has specificaily
identified the types and levais oi
hazardous substances that may safely
and appropriately be released {(e.g., &
NPDES water discharge permit), and it .
would not make sense to find a facility
unacceptable based on the existence of
such an suthorized and planned release.
Of course, unauthorized releases that
are being studied, cleaned up, or -
controlled under a corrective action
portion of a permit, would not be
considered to be “Federally permitted”
for the purposes of this rule, - -

The Agency further stated in the
proposed rule that although Federally

ermitted releases would not routinely
ge considered to be a “release” for the
purpose of acceptability under this rule,
if the permitted release comes to
constitute a threat to human health and
the environment, the release can and
should be considered under this rule (53
FR 48224), ' .

One commenter argued that EPA
should not limit the exemption for .
Federally-permitted releases. If a permit
is not sufficiently protective it should be
altered, rather than determining that the
facility is unacceptable under the Off-
site Rule. If the Agency were to decide-
not to fully exempt Federally-permitted
releases from this ruls, the commenter
asked EPA to narrow the limitation from

“threat" to “significant threat.” and to
clarify circumstances under whicha
releasa is considered a threat.

. EPA agrees that permits that are oot

- sufficiently protective shouid be

upgraded. However, upgradingof
permits may not address past.
contamination and the upgrading may -
take time to accomplish. Thus, until = .
such permits are upgraded, or until the
threat to human heuﬁ‘h and the
environment {s otherwise addressed
(e.g., through a corrective action ordes),
EPA will not send CERCLA wastss to
such facilities and thereby contribute to
an unsound environmental situation.
Similarly, EPA believes it is appropriate
to ceass sending CERCLA wastes to
facilities with Federaily-permitted .
releases if a threat to human health or
the environment is posed by the release.

- This approach is cunsistent with :
Agency policy and the goals of CERCLA
section 121(d)(3). It also maintains -
consistency with practices under the
NCP in its handling of Federally-

- permitted releases. For example, the

Agency lists certain sites on the NPL
where an “cbserved release” has been
documented, even if that release was
Federally permitted and was within
regulatory limits (47 FR 31188, July 18,
1982; 48 FR 406685, September 8, 1983), -
dv. Definition of site. One commentsr
requested a definition of the term “site”
{in order to understand what is “off-
site”’), and asked that the definition
include pm&eﬂ{ {n the immediate
- vicinity of the cleanup. :
In the recent revisions to the NCP, 55

- FR 8840 (March 8, 1990}, EPA defined

“on-site” to include all suitable areas in
very close proximity to the )
contamination necessary for
implementation of the response action,
40 CFR 300.400(e}(1) (1990); this
additional space wouldbe available for -
treatment systems that require :
considerable area for construction, and
for staging areas. Areas not covered by
this definition come, by extension,
within the definition of “off-site.” -

EPA believes it is essential for the
sound operation of the CERCLA
program to define “on-site” and “off-" °
site” in a concerted manner. Were EPA
not to apply the general definition of -
*“on-site’ to this rule, an anomalous
situstion would result {n which . .
CERCLA wastes transferred to the “on-
site,” proximate area used for .
implementation, would constitute an .
off-site transfer. Moreover, such
transfers might be disallowed in many
cases where the non-receiving unit (the
**waste portion” of the site) had reieases
that were not yst controlled for
purposes of the Off-site Rule.

3. RCRA Section 7003 Actions
EPA recsived three commoents on the
proposal not to extend this ruie to caver
cieanup actions carrisd cut under RCRA
section 7003 (53 FR 48221}, All three
.commenters-8| EPA thatthe - -

_o____.-_ruie should not spply to off-site disposal

associated with RCRA section 7003 -~
actions. Therefors, the Agency will not

require RCRA section 7003 actions to -
comply with the off-site requirements as ..

: pmofthi!CERCI.AnﬂemAking. S

4. Removals. o

Three commenters supported the .
proposed rule’s exemption fromthe -
regulation for emergency removal - - i
actions in situstions posing a significant - SR
threat (53 FR 48220). One of these :
commenters asked EPA ta extend the
exsmption to remedial actions takenin
situations of immediate and significant
threat. Two commenters asked that the
language be-modified to confirm that -
private parties, as well as government
entities, are eligible for the exemption.-

EPA beligves that an exemption for
emergency removals is appropriste, and
shouid also epply to emergencies .- -
occurring during remedial actions (e.g.,
occurrence or substantiai threat of -
occurrence of fire or explosion); the -
final rule reflects that ge. Howevar,
the Agency does not believe itis -
appropriats to allow private partiesto
use the emergency sxemption without
obtaining approval from a CERCLA On-
Scene Coordinator (OSC). This Rn'or
approval requirement will avoid the
possibility of a responsible party
abusing the emergency exemption in
order to use unacceptable off-site
facilities which may be less -
environmentally sound. Note that the
Off-site Rule only applies to private
parties engaged in response actions that
are funded or ordered under CERCLA.

Another commenter stated that it was
not clear what criteria the OSC should -
use to determine that a facility in
noncompliance with the rule can be
uded far off-site disposal.

EPA belisves that the OSC should
weigh, to the extent practicable:
exigencies of the situstion; the
availability of alternative recsiving
l’ac:ilitias;f amng the reasons for bﬁ.ty heiz
primary facility’s unacceptsbility,
relation to public health threats, and the
likelihood of a return to compliance. In -
some situations (e.g., fire, expiosion]. it
may be necessary to rémove materials
off-site before an off-site facility’s

- acceptability may even be reviewed.

5. Pre-SARA v. Post-SARA Actions -

In the proposofl rule, EPA explained
the evolution of & system under which .
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different off-site requirements were
appiied to CERCLA westes, depending
upon whether the CERCLA decision

document was signed pre- or post-SARA responsibility over the potendal

(53 FR 48220). Cne commenter argued
for eliminating the confusing .
distinctions between pre- and post-

statute applies only to post-SARA .
decision documents, the commente!
saw no reason why these requirements
could not be extended to CERCLA .
wastes from pre-SARA decision
documents, particularly given the
ambiguity of the May 1985 off-site
policy. Several other commenters
supported simplifying the Rule -

' ——-generally: - < -

EPA agrees that eliminating the -
different criteria for CERCLA wastes
from pre- and post-SARA decision
documents would simplify the
understanding and impiementation of
the rule. The Agency’s experience with
the revised Off-site Policy (since 1987)
has been that the dual srlstem is-
confusing, and potentially subject to
{nconsistent interpretation. The original
reason for having different requirements
for CERCLA wastes from pre- vs. post-
SARA decision documents was to avoid

" disrupting contracts and actions already

in place at the time SARA (and section
121(d)(3)) were enacted. However. in
response to the commenter’s suggestion.
EPA has surveyed the existing pre-
SARA ROD contracts and the
acceptability status of facilities

" currently receiving CERCLA wastes

from pre-SARA actions. The
information gathered indicates that few
if any CERCLA waste transfers resulting
from pre-SARA decision documents
would be disrupted by application of
the newer criteria.4 Indeed. most .
facilities receiving CERCLA waste
already meet both the pre- and post-
SARA criteria, in order to be acceptable
to recsive all CERCLA waste. The
elimination of separate standards for
CERCLA wastes from pre-SARA -
decision documents would be neither
burdensoms nor disruptive. Therefore,
in the final rule, CERCLA wastes from

pre-SARA actions and CERCLA wastes

om post-SARA actions are treated the
same. _ L _
B. Determining Acceptability -

In its November 29, 1988, Federal
Register notice, EPA proposed, and ~
requested comment on, allowing States
that were authorized to carry cut the
corrective action portions of RCRA, to
make off-site acceptability -
determinations-for RCRA subtitle C

the information

. .____ba in the best position to make the-

it

available to the public. However, the Agency

cutdated

facilities within their respective acceptable under even the present Off-
jurisdictions. The Agency noted that the site Policy, under which one need check
*‘States often have ths most direct - with only ten regionai off-site contacts.
EPA has reviewed this comment in light
receiving facilities ®* * °,and thus may of the issus of whether States should -
- make final off-site determinations, and
bas concluded that the problem . '

findings required under the Off-site-

same time, EPA noted that retaining the grow dramatically if the public were -

off-site decision in the EF.A Regional required to verify off-site acceptability
Offices would offer the sdvantages of - with up to fifty State conncu.pl-'unhu‘
**more easily assuring consistent .. allowing the State to make off-site - - -
spplication of the rule, and dvoiding *  acceptability determinationsas .
conflicts tetween the Region and the- fmpoud would not eliminate the need
State regarding the acceptability of a or the EPA Regional contacts; a State -
facility.” (53 FR 48222) Thus, the could not maks determinations for other
Agency specifically requested comment - Federal programs. such as the Toxic

on whether qualifying States should. .. Substances Control Act (TSCA). Thus, i

make off-site acceptability -~ the public would be required to check - -
determinations, or whether EPA Regions with State contacts and EPA Regional
should exercise that decision-maxing ©  contacts in order to determine which
authority. : o facilities are-acceptable to receive
EPA received eight specific comments certain types of wastes. The -
on the State decision-making issue. Six  prospect of requiring interested partiss
of the comments cbjected to allowing:  to check acceptability status with all -
States to make the off-site - fifty states (for portions of RCRA) and .
determinations, based on the need for all ten EPA Regions (for other portions
national consistency and concerns that  of RCRA, and TSCA, etc.) would place
some States might use the off-site an unreasonable burden on the people
authority to prohibit.the receipt of out- - who need to locate acceptable capacity.
of-state CERCLA wastes. Two of these - Based on a careful review.of all the
six commenters added that States . comments received on the propased .
should be allowed to make acceptability rule, as well as a review of the Agang's
determinations only if they agresto ~  experience to date in implementing the
follow the notice and re-qualification Off-site Policy, EPA still believes that it
procedures that apply to EPA. A seventh is essential for the off-site acceptability -
commenter (a State) criticized the - process to take into account the -~
proposed approach on the grounds that  important role of the States in making
it would effectively deny any inputon  compliancs findings (and, in some
the acceptability determination g-um States, release findings} under RCRA;
most States, since most States are not however, the comments received and
authorized to carry out corrective action EPA'’s experience also demonstrate a
under RCRA; the commenter strong need for national consistency,
recommended that States be given at and for facilitating timely public access
least 30 days to comment on a proposed  to acceptable capacity. Thus, while the
decision before the facility is notified of basic approach and structure of the rule
the final acceptability status. A second - remains unaltered, the Agency is -
commenting 8tate suggosted that the making several important charges i the
agency inspecting the facility for RCRA  language of the ruie, in order to help
compliancs should make the off-site- make States active participants in off-
acceptability determination; however, it  site determinations, while at the same
added that “it appears obvious that it time preserving final off-site
should be a joint determination.” determination authority within EPA.
The Agency also received four o 1.StateRole . - e
comments on a related point—the T o ,
difficulty of receiving ready access toa. The off-site scceptability . -
list of acceptable facilities.s In effect, = determination fora facility is based. in
these comments indicate that it has been . large part, on a compliance finding and
difficuit for the public to quicklyand  a release finding. Authorized States may
accurately determine what facilities are  make the initial compliance findings for
— - those parts of the program for which
3 Seversi commentars suggested that the presant -~ they are authorized. If a State finds s
:b!lln ho;.!;.bv;ng 1en EPA :l.gm.ll contacts lhﬂl:l: violation at a unit of & fadlllt.y. EPA will
P 8 more easily implemented SYS®D - gyujy1atg the finding for “reievance”
under which cne consolidated list would be mads under the rule (e:g., whet} the
violation at the receiving unit
and thus is “relevant” under the rule; -
“relevant” {s discussed in more detail in.

§ was distributeds 5 -~ - section IV.C.4 of this preamble). If the

recognizes that {t would be impossible o publish
8 st of acceptable facilities natdonwide (or sven ...
regionally), as the off-site status of {acilities is

comnnui changing, and any such list would be
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Agency concludes that the violations are
reievant, it will issue an initia} .
detsrmination of unacceptability, ..
meaning that the facility will be- - .-

¢ in 60 days unleas EPA finds that the .

POSy—

B AR A

facility is operating in physical - _.. ..
compliance with applicable law at that

- unacceptab

um'. . .

If a State .h.luthorizad t;) carry ou; ;.ho.

corrective action authorities of RCRA. .
sections 3004 (u) and (v), it may also
make initial findings releases.
at the fadlity. Again, EPA will evaluate
such findings and, if it finds the releases
are relevant under the rule, will {ssue an
initial determinstion that the facility .
will be unacceptable in 60 days unless
EPA finds that theare are no uncontrolled
reloases at the facility at thattime, .-
.- In order to further increase the States’

role throughout the process, the Agency
will also take ths following steps:-.
e Encourage the free o of

information between States and EPA. . -
Regional offices concerning violstions -.
and releases at facilities: T
o Afford States the opportunity ta.
participats in all meetings with EPA and
the facility owner/operator regarding the
facility’s acceptability; .- - - -
‘e Provide States with copies of all.
initial and final unacceptability
determinations as soon as they are .

e Provide States with the opportunity
to call for additional meetings with .
Regional officials to discuss the off-site
acceptability of a facility, and whether
a facility has returned, or can return, to

‘compliance within the 60-day review

period; and . :
o Provide in the rule that if the State
disagrees with the EPA Region's
determination (after the informal .
conferenca), it may obtain review of that
dscision by the Regional Administrator.

2.EPA’sRols

Whers a State does not have authority
to carry out portions of the RCRA i
program. EPA will make the initial
compliance and/or release findings. In
addition, EPA will make the compliance
and release finding with respect to :
applicable regulations under other
Federal Statutes {e.g., TSCA). EPA may
also meke findings st facilities where
the State has programmatic authority, as
a supplement to State oversight. )
{(However, in such cases, the Agency
expects most findings to be made by the
States.) Further, as noted above, EPA
will evaiuate all initial findings of
violations or releases to determine
whether they are “relevant” under
today'srule. - .. - . " . -

Although States will maks many of -

- the initial RCRA findings for off-site

. period.

- the off-site review process. EPA

ility determinations. EPA . -
will retain the ultimate decision-making
authority for ail off-site determinations.
including those st RCRA facilities. EPA.
Regionai Offices, having coilectsd .
information on the compliance and .
releasa status of s RCRA fadility,and . .
having consulited with the Statein - -
‘whichthe facili ocated, willbe - -
responsible for determining whethera .. .
facility is operating in compliance with
applicable law (and thus has no relevant
violations) at the end of the 60-day- -
period, and whether thers are any - .
uncontrolled relevant releases at the and
of the 60-day period; if EPA finds that-
the relevant violations or releases -
alleged in the initial noticeare . -
supported by the facts and are- .. .- :
continuing, the unscceptability. - ... .
determination will take effect, as -
rovided below. The Regions will also
responsible for keeping up-to-date.
records of those RCRA facilities that are
acceptable and those that are not. As. ..
discussed abovs, thess steps will help to
ensure national consistency in off-site
decisions. and will facilitats timely
public access to off-site acceptability _ .
 The Agoncy believes it Is appropriate
e Agency eves it is app te.
for EPA to retain the fina] authority for .
making off-site acceptahility
determinations. Because CERCLA
clean;apa are generally ordered or -
funded by EPA., the off-site .
determination is, in effect, EPA's
business decision as to where CERCLA
wastes under the Agency's control
should be sent. . .
It is also important that EPA issue the
final, consolidated acceptability
determinations in order to retain control
over, and help fulfill, the Agency's -
P matic respoasibilities. In order
o plan CERCLA clsanup actions on
reliable schedules, and proceed with
them quickly, EPA needg to resolve off- -
site issues relatively quickly, and make
altenative contracts and plans as
appropriate. As the proposed rule
explained, this was a major reason for -
the establishment of a 60-day period in
which to discuss acceptability with the
relevant partiss. EPA is also sensitive to
the need to afford owner/operators a
reasonable opportunity to contest the
violation/releass finding, or to return to
compliance, within this 60-day review

3. Disputes Batween States and EPA . )

EPA intends to issue initial o
unacceptabllity determinations in cases
where States have mads initial findings
of violstions or releases that EPA finds
are relevant under the final rule; thus,
States may play a major role in initiating

. steps to resolve a violation or control &

Regional officials, officials from the - .
State in which the off-site facilityis . . .
located, and repressatatives of the--..... -
facility owner/operator will then have -

. the opportunity to meet during tha 60- -

day review period to discuss: (1) The-
basis for the.finding of a violation ar. . .
release. (2) the relevance of the . .- -
viclation/reisass under the Off-sits———
Rule, and (3) what steps are necessary .. .
for the facility to return to compliance
or control releases within the 60-day- -
review period {or whether suficieat. ..-
steps have already been taksn). After the
informa} conference with the ownerf .. .
operator, at which the Stats may bé- .« -
present, EPA will notify the Stats of its:
program level determination; the ..

.. Agency will decids whether the initial. . _ .-,

finding of a relevant violation or reiease
was supported by the facts, and whethse
the _viofndon_or-uhm.h continuing (0"
has been rontrolled). I the State (or.the. .
owner/operator) disagrees withthe. ~ - .
decision by the EPA Regiocual staff, it .
may obtain a review of the decision by
the EPA Regional Administrator. . .
EPAe that in most cases, there.
will be no dispute between it and the ...

State over these issnes. However, the-.s.-- . .-

Agency that theru may be - .
instances where disagreements could ... .  *’
arise with the State, or wherethe
Agency must act independently.
Following ars three major examples of
situations where a disagreement might
occur between Stats and EPA officlals.
First, there mnr be instances whers -
the State is unabls or unwilling to meet
with EPA and the affected facilit
within the 60-day period (o.&. where-
the case is in litigation and the State-
choosss pot to meet separately with one
potentially responsible party). Similarly, .
EPA must act in certain situations
without full participation from the - _
State, such as during emergency . :
cleanup actions. In such cases. in order. ;
to fulﬁﬂ its mandates to accomplish
planned CERCLA cleanups to
administer the Off-site Rule, the EPA
Region may need to meet with the .
owner/operator independently to
resolve the compliance or release .
problems exgoditionsly. RS
Second. a State may disagree with
certain findings committed to the
discretion of the A'.gency under the Off-
site Rule, such as the finding thata.
violation or releass is (oris not}
“relevant” under the rule, or thata -
facility has (or has not) taken adequats

e o s eme B g WS s Sars tpm s e

release. Such findings are integrai parts
of the off-site determination, and must -
be consistently applied to facilities

- regulated under RCRA, TSCA, or other

epplicable laws. The Agency believes .
that in the interest of national . . . -
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consistency, it {s appropriate for EPA to
retain the final decision-making - -
suthority in thess areas. However, as
with all Off-site Rule issues, the States
will be invited to discuss these issues

' with EPA, and will be afforded an

Administrator. ¢ ° -

action to make the off-site " - ... -
determinations if they were found to be
capable, under a CERCLA Core -- = .
Cooperative agreement, of carrying out'
certain functions. Because the Agency

_ with EPA, and will be e. __ has decided to retain the suthority to-..
opportunity to obtain review of such '’ make the final determination, and use -

regulatary agency to conduct :
inspections at the required frequency.
One of thess commenters objected to  :
being penalized for EPA or State -
tardiness, and believed that the rule -
suggested that EPA could not conduct »

an inspection during the 60-day period:

e-Regional-——=————State-findings-as a basis fmhﬁﬁd—%ﬁoﬂgﬂdwﬂmm‘cgghﬂny;

Third, thers may be isolated cases:
where EPA and the State disagree on the
initial finding of violation or releass. -
(This could generally be expected to
arise during the review period, as EPA -
plans to initiate the off-site review
process where the State makes a finding
that EPA determines is relevent under
the rule.) In such cases, EPA will
consult with the State, and the State
may request additional meetings with
the Agency. However, in order to fulfill
its obligations under the statuts, EPA
must have the ability to maks an _
independent assessment of the facility’s
status at the end of the 60-day period to
determine if the facility is currently
operating in compliance-and/ar has any
uncontrolled relevant releases, for the
limited purposs of the Off-site Rule. -
These judgments do not prevent the
State from pursuing an enforcement
action for past violations, or even
arguing that violations are continuing.

It is important to note that the

| question of whether or not a unit is

operating in compliancs, or has .
returned to physical compliancs, is an-
{ssue separate and distinct from tha
question of whether an enforcement
action for past violations is appropriate.
The statute clearly focuses the
acceptability determination on present
compliance: CERCLA wastes “&all only
be transferred to a facility operating in
physical comglianca with” RCRA or
other applicable law (CERCLA section
121(d)(3)). Thus, where a facility has
returned to compliance and, where
appropriate, changed its operations to

- prevent recurrenca, the facility “is
* operating” in compliance and should

not be unacceptable under the Off-site
Rule simply because a complaint for
past violations is still pending.¢

4. No Cooperative Agreement
Requirement = .

Under the proposed rule, EPA had

- suggested allowing States that were

authorized to carry out RCRA corrective

¢0f courses, in soms cases, Lhe violation cannot
be undone and may be argued to be & “continuing
violation.” EPA has siready addressad this case by

ding 8 mechanism {or returning to compliance

g; resolving the violstion, including penalties and
any enforcement actions brought by EPA. See
proposad rule at $3 FR 48229, November 29, 1938;
soe also discussion below, at section IV.C.4, and .
IVHG. . LTt e )

determinations, there is no longer a
need for States to enter into such :
egreements for the purpose of the Off- .
site Rule. . L e
S. Facility Acceptability Status  ~_
Section 300.440(s)(4) of the proposed
rule (53 FR 48232) stated that “{a} - -
facility is acceptable until the . . '

responsible Agency notifies the facility

otherwise’; the scope of this section
needs to be clarified. For facilities that
have already been notified that they are
acceptable under the rule (orthe  °
preceding policy), the facility would
remain acceptable until EPA determines
otherwise sccording to the provisions of
final rule § 300.440(d). This ailows both:
receiving facilities and CERCLA site
tnanagers adequate tims to respond to
new circumstances. By contrast, the - -
language quoted sbove wes not meant to
apply to facilities for which EPA has
never made a determinationof . - °
acceptability under this rule (or the
preceding policy), and at which. .
CERCLA wastes are not likely to be in-
transit; for such facilities, EPA believes -
that affirmative determinations of :
"complienco” and “control of releases”
are necessary before a facility may be
deemed acceptable for the receipt of
CERCLA wastes, consistent with the
language.of CERCLA § 121(d)(3).? Final
rule § 300.440(a)(4) has been revised to -
clarify this point. : :

C. Determining Acceptability- -
Compliance Criteria

1. Inspection Réquirements - -

Section 300.440(c)(1) of the proposed
rule provided that a facility *must have
received an appropriate facility -
compliance inspection within gix -
months prior to receiving CERCLA
waste” (53 FR 48232). Thres
commenters expressed concern thata
receiving facility, which would .
otherwise be in compliance, could be -
penalized because of the failure of the

1 Although EPA will meet with the cwner/ -
operatars of such facilities during the 60-day
aftar a relevant release or violation is found.
Agency does not belisve that it would be
appropriats to accard a 60-day period of :
acceptability to such facilities, where the available
{nformation indicatse non-compiiance or
uncontrolled relsasss, and no disruption to on-
going CERCLA cleanups would be occasioned by
the finding. Pinal ruls section 300.440(d)(3) bas -
been revised to clanfy this point.

EPA continues to believe poriodfc

- inspections to npdate information on .

facilities receiving CERCLA wastes are .
important to the effective . .- -
implementation of this rule, and the
Agency will address the recommended
frequency of inspections in guidancs. . :
The Agency notes that inspections are - .
already carried outun'manumbcof )
regulatory programs, sucl as RCRA.
EPA agrgspdnt the absence of an. .

" inspection six months prior to the

receipt of CERCLA waste (or the absencs
of a CME or O&M inspection for RCRA

land disposal facilities within one year-
prior to the receipt of CERCLA wastes) .
should not in itself be grounds for. . -
unacceptability, unless the facilt -
rsfusodp to allow an inspectionto be . .

_ performed. The requirement for

updating inspections within a defined
time frame has thus been eliminated
from final rule § 300.440(c). (Of course,
as discussed above, final rule . . .
§ 300.440(a)(4) maintainsthe = .. -
ment for an affirmative =+ 7 |
determination of acceptability whena
facility first seeks to receive CERCLA
wastes under this rule, and thismay
involve a compliance and release =
inspection.) In response to the last * -
comment, EPA would like to clarify that
the language in the proposal wasnot
meant to suggest that EPA could not, if .
sppropriate, conduct an inspection
during ths 60-day review period.
2. Receiving Unit PRI

Several commenters supported the -

_definition of “receiving unit” as that

unit which directly received the wasts
in question (53 FR 48222). This
definition remains the same in the final
rule. C o .

3.Facility . .

. Three commenters mpporﬁd the
proposed definition of “facility” (S3FR

" .48222); however, one commentsr

questioned the concept of facility-wide’
violations that could render the entire
facility unacceptable, rather than just
the violating unit. The commenter asked
for a clear and precise exunglq of both
unit-specific and facility-wi
violstions. = _ ) e
Examples of facility-wide violations
include the failure to have or comply
with the facility’s waste pre-scceptance
procedures, wasts analysis plan,

* contingency plan, financisl
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responsibility requirements, and the - .-
closure pian. Criminal violations also
create a lack of confidence in a facility's
ability to handie waste at any unjt, and
thus may also be considered-*facility-

:  wide." Unit-specific violations include

. —failure to comply wi

' operating requirements. .. . |
4_Relevant Violations

Numerous commenters asked for
- clarification conceming the definition of
relevant violations, assetoutinthe
proposed rule (53 FR 4822348232}, and
more precise guidance regarding what
constitutes a relevant viclation. Many
commenters also had suggestions on
" what the definition of relevant violation
shouldinciude. - . = = . . .
. One commaenter suggested that
relevant violations be limited to .
loysica tatogeiy o the disposal s
physical integrity of the di unit:
EPA finds this estion unacceptabls.
The environmental laws and tions
contain many requirerents, all of which
. have been determined to be important to
assuring the protection of the :
. environment. For example, financial
‘assurancs requirements and ground-
water monitoring are criticaltoa
facility's safe operation, although
neither involves a present threat to the
physical integrity of the disposal unit.
Thes legislative history specifically refers
to excluding only minor paperwork -
viclations when determining whether a
facility is in compliance, H. Rept. 862,
ggth Cong., 20d sess. at 248 (1986). The
statute specifies that the facility must be
operating in compliance with RCRA (or,
whers applicable, with TSCA or other
applicable law) and all applicable State
requirements. Thersfore, it would not be
reasonable for EPA to offer broad .
generic exclusions, lika those propcsed
by commenters, for “isolated instances
of noncompliancs,” violations which do
pot threaten human heaith and the
environment, or violations that are not .
of an “ongoing nature.” Thess
suggestions are not consistent with ths
mandate of the statute. Further, these
types of relatively minor violstions may
often be resolved within the 60-day.
review period, before a determination of
unacceptability would take effect at the
violating facility. The definition of -
relevant violation from the proposed ™ -
rule is retained without changs (Section
300.440(b)(1)(ii).) In general, EPA. .
believes that relevant violations will
generally be Class [ violations by high
priority violators (HPVs). Guidance for -
dete: what is a Class I-violaton
or HPV can be found in the Revised
RCRA Enforcement Response Policy ..
(OSWER Directive No. 8900.0~1A).. .
- Criminal violations {afior the issuance of

an indictment) are also generally
relevant violations.s - - :

. One commenter asked tha Agency to
delete the word “inciude’ from the first.

. sentencs of the discussion of relevant
““violation in"§ 300:440(b)(1)(1i), as it
imolies th listed 4

the
section may also be included as relevant
violations. The Agency has decided to .
retain the word “include’ in the final ,
rule, as deleting the word could
unnecessarily limit the Agency’s
discretion in making determinations
regarding what constitutes a relevant
violation undsr the ruls. Although EPA
has attempted to describe the type of .
violation that would be deemed  ~
relevant. it cannot foresee all possible -

- circumstances. EPA will evaluats

findings of viclation and determine if
they are relevant under the rule on-a
case-by-case basis; parties will have an
opportunity to discuss that decision
with EPA during the 60-day period for
the review of the unacceptability
determination. : '
Ancther commenter maintained that
the prohibition on relevant violations
should apply to the entire facility, rather
than just tge unit(s) receiving the wasts.
EPA has decided to continus to limit
the application of relevant violation
criteria to the receiving unit except in
cases where the violation affects the
entire fam.ll::\g As explained in the
proposed rule, EPA believes that this
interpretation is consistent with
Congressional intent that response
actions be designed to ensure that no
new environmental problems are
created; this goal is accomplished by
sanding CERCLA wastes only to units
that are in compliance with appiicabls
Federal and State requirements {and at
which releases are controlled). See 53
FR 48223—48224. In addition, this
interpretation further$the
Congressionally-mandated preference
for treatment by allowing the use of
incinerators and alternative treatment
technologies even if there is some
violation elsewhere on the property. See
53 FR 48222-23. At the same time, the
releasa criteria do apply tonon-
receiving units, and ensure that )
CERCLA wastes will not be sent to
facilities whare sigzificent, uncontrolled
releases are occurring at any unit.
Another commenter objected to
requiring facilities to meet any -
requirements, other than compliance
with a RCRA permit. In responss, the
ruie does not impose any direct
requirements on RCRA tes: it

S ——— . . .- . -
9 Sen the proposed rule, 53 FR 48224; Ofsiee
Pollﬂy.np.l&ndwm&mﬂ.'

.. e

simply provides that CERCLA wastes
may not be transfarred to a RCRA
facility that is out of compliance or that
has uncontroiied reivases. Conugress
specifically recognized that leaks at -

‘RCRA facilities-might not-constituts--
..._Vviolations, and thus a requirement to

control releases was added. Ses 53 FR
48219—48220 (proposed ruls). -
Fiually, one commenter asked EPA to
clarify what an applicable State _
environmental law was and who (EPA
or the State) has the final say over
whether a particular environmental law
is applicab, i . o
EBA.‘ after conferring with the Stats,

. will determine what State end Federal ;
" “laws are applicable, and if the facility is -

operating in compliance with those
laws. In most cases, EPA expectsto -
reach consensus with the Stats as to 2
facility’s compliance with Stats ~ 7
requirements, However, EPA will maka
its own independent determination on a.
facility’s return to compliance for the
purpose of the Off-site Rule. EPA :
emphasizes that a facility will be' '
deemed acceptable under the rule if it
demonstrates to EPA's satisfaction that
it is operating in compliance with -
applicable laws and has addressed all
relevant releases. EPA can be satisfied
that a facility has returned to physical
compliance with State law even if there

- is an outstanding Stats enforcement

action. The only situation in which off-
site acceptability will be conditioned -
upon resolution of all legal actions is.
where the violation cannot be *
*“undone.” For example, if a facility had
incinerated wastes not specified in its
permit, or disposed of unpermitted '
wastes in a manner that to require their
removal would cause harm, EPA will
not require recovery of the weste asa
conditior for returning to acceptability:
however, in such cases EPA would not
consider the facility to have returned to
compliancs until certain steps wers

. taken, such as the payment of penalties,

thus removing any economic advantage
the facility may have enjoyed during the
period of violation. See 53 FR 48229. (A
similar approach may be afpropriato for
facilities with criminal violations; the
payment of penaities, institution of asw
training procedures, and other such
steps may be necessary in order to-

- restore confidencs that the facility can
. again safely handle CERCLA wastes.)

Conversely, a facility that had been out

.- of compliance with ground-water-

monitoring or inancial assurance -

" . requirements, but that had brought the-

ground-water monitoring system back

" Into physical compliance or met its

financial assurancs o tions-could be

- considerad to have returned to physical - -

compliance even if lagai actions wete-
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out.;tanding or penaities had not been
aid. . - :

P “Physicai complianca’ does not
include being in compliance with a

‘environmentally significant releases.
EPA will rely upon information
deveioped during inspections in making
such determinations. These

CERCLA sections 104 and 121(d)(3) and
the goal of protecting health and the
environment, for EPA to transfer
CERCLA wastes io facilities where &

scheduletoreturn to physical _ ____ requirements were specifically set out in _substantial threat of release has besn
-compliance. 7o _ tb:iﬁrpposad rule for other-than-RCRA- ~ identified. and thus-where the threshold
"5, Minimum Technology Requirements _ {2Cilities. and remain in the final rule as——for 8 CERCLA. se-action has bean
(MTRs) - - - requirements {53 FR 48225-26; - met. The general position thatboth - .
EPA ive;'l conflictin: ) s proposed §§ 300.440(b)(1). “releases’’ and “s threatsof * .
rece g commen 300.440(b)(2)(D)). releases’ are serious causas of concern

on the proposal to require a RCRA
Subtitle C land disposal unit to compiy
with the more rigorous minimum

. technical requirements of RCRA
§ 3004{o) in order to be acceptable to
receive RCRA hazardous wastes from a
CERCLA cleanup (53 FR 48224). EPA
believes that this requirement is
appropriate in order to assure that
CERCLA waste that are RCRA hazardous

wastes remain safely disposed of in the -

future. HSWA established minimum
technology standards for new land
disposal facilities (i.e., facilities
commencing construction after Nov. 8,
1984). These standards are more
stringent than the requirements for
existing (i.e., pre-1984) land disposal
facilities because Congress considered
existing requirements to be inadequate
to prevent hazardous waste from
entering the environment. Of course,
waivers from MTRs are allowed if the
owner/operator can show that
alternative design and operating
practicss, together with location
characteristics, will prevent the
migration cf any hazardous waste
constituent into the ground water or
surface water at least as effectively as
the required liners and leachate _
collection system. (40 CFR 264.301) An
MTR unit is less likely to have future
problems than a non-MTR unit. and
therefore the requirement that receiving
RCRA Subtitle C land disposal units
must meet MTRs is coasistent with
Congressional intent not to send.
CERCLA wastes to land disposal units
that may leak.

6. Facilities Operating Under a RCRA
Exemption and Non-RCRA Facilities

One commenter suggested that a
facility operating under a RCRA
exemption should still have to meet -

. certain conditions, such as justifying the
exemption, obtaining ail necessary
permits, and passing an inspection. EPA
agrees that facilities subject to a RCRA
exemption are still covered by the Off-
site Rule. CERCLA wastes may be
transferred to such a facility only if the
facility is operating in compliance with
applicable law (which for same facilities
operating under 8 RCRA exemption may-
still include some provisions of RCRA),
has obtained all necessary permits (if

. any), and has controlled any

D. Determining Acceptability-Releases
1. Identifying Releases -

For all RCRA Subtitls C facilities, a
facility-wide investigation (e.g., 8 RCRA
Facility Assessment (RFA) ora
Preliminary Assessment/Site
Investigation (PA/SI)) by the responsible
Agency is necessary to determine if a
release has occurred, or if there isa
substantial threat of reiease, priar to its
initial use for the receipt of off-site
CERCLA wastes. (Oncs a facility has
been found to be acceptabls, it remains
acceptable unti] EPA notifies the facility
otherwise, as provided in § 300.440(a){4)
of the rule.) If a releass has been :
identified outside the scope of such an -
investigation, completion of the -
invesugation is not necessary prior to
issuing a notice of unacceptability or
initiating a corrective action program (in
such situations, the corrective action
program should be designed to include:
a facility-wide investigation). Although
the periormance of a facility-wide .
invesugation is no longer discussed in
the rule {see proposed rule § 300.440
{€)(2)). it remains an important part of
the off-site evaluation prosrun. :

One commenter objected to including
*substantiai threat of a release” in the
definition of release {53 FR 48224),
claiming that this exceeds EPA’s
statutory authority. L

Although CERCLA section 121(d)(3)
does not specificAlly state whether or -
not 8 “substantial threst of release” is
intended to be covered by the terms of
the provision, EPA believes that the
inclusion of substantial threats is
consistent with the intent of the section
that CERCLA wastes be transferrad only
to environmentally-sound facilities, and
that they not add ta environmental
problems. Where there is a substantial: -
threat of a releass, 0.g., 2 crock in a
containment wall, the transfer of -
CERCLA wastes to the site would not be
snvironmentally sound. i .

Even if the statute is not read to
compel] this result, EPA believes it isa
sound one as a matter of policy under
CERCLA. It is within the Agency’s
suthority ta respond to both releases. - .
end “substantial threats of release’
under CERCLA section 104. It would be
inconsistent with the purposes of

is reflected in the definition of “releasa’’
in the NCP revisions (40 CFR 300.5),
which states that for the purposes of the
NCP, releass also means threatof  °
releass. . . " .
Three commenters questioned the

_criteria EPA will use to determine

whether a relesse exists. One = .
commenter asked EPA to provids mare
specific criteria for when the Agency
may find & site to be unacceptable based
on a relevant release, while two other -

. commenters asked that determinations

of unaccepisbility be grounded on very -

firm evidence, using objective criteria.
In evaluating releases and threatened

releases, the Agency believes that it

-should rely on all available information,

including information on the design .and

- operating characteristics of a unit. The
- determination that there is a releass

(including a substantial threat ofa = .
release) may be made based on sampling
results or may be deduced from other .
relevant information. For instance, as
discussed in the proposed rule at 53 FR
48225, a broken dike may be evidence
of a release {or of a substantial threat of
release). In order to protect public
health and the environment, and
prevent CERCLA clesnups from o
contributing to future problems, the -
Agency needs to consider relevant
;nformax.ion in addition to sampling -
ata, ' ’ - .

However, EPA does not have ~ -
“unfettered discretion” in this regard,
contrary to the comments of one party.
The Agency will first make findings
based on available information; the -
owner/operatar will then have 60 days
to offer evidence to the contrary if the
facility disagrees with the Agency’s .
findings. Finally, if the owner/operator
disagrees with EPA‘s final decision, it
may request a review by the Regional
Administrator, = . . .

The final rule, therefore, will continue
10 allow the Agency to meke release
determinations based on information -
other than sampling data. :
2. De Minimis Raleases

In the proposal, the Ag
interpreted the concept of release in
section 121(d)(3) not to include de
minimis releases (53 FR 48224). Several
commanters supcﬁsoned the de minimis
exemption, but disputed the narrow
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. scope of the exemption. One commenter
argued that only those releases that pose
- a threat to human heeith and the
enviroprment should render a facility
-ineligible. Two commenters disagreed
with the example of a non-de minimis
- release between landfill liners, an
askad EPA to correct this - -
misunderstanding when issuing the =
‘final rule, by stating that accumulations
of liquids between the liners are not
- "releases into the environment.”
The statute directs EPA nat to transfer
- CERCLA wastes to a unit of a land -
disposal facility that is releasing “‘any"”
. hazardous wasts, or constituent thereof,
into the environment (CERCLA section.
121(d)(3)(A)), and to control “all such
releases’” from non-receiving units
(section 121(d){3)(B}]). Contrary to the
. suggestion of the first commenter, the
language of the statute does not provide
that “only releases that pose a threat to
human health and the environment”
-should render a land disposal facility
unscceptable under the Off-site Rule. As
explained in the proposed ruie, 53 FR
4821948220, Congress was very
concerned about leaking land disposal
units, and set out in section 121(d}(3) a
very stringent standard for the transfer
* of CERCLA wastes to such units. (The
Agency has greater discretion for setting
& standard for units that were not
addressed by the statute.)
EPA recognized, however, that there
ars releases of such 8 minor nature as
to be considered “de minimis," or of
such a trifling nature that the law does
- not take notice of them. See Alabama
Power Co. v. Costle, 636 F.2d 323, 360
(D.C. Cir. 1979); Black's Law Dictionary
{4th ed.), West Publishing, 1968, at p.
482. EPA considers a de minimis release
as substantially less than a release that
poses a threat to human health and the
" snvironment. Releases will be
considered to be de minimis only in
exceptional cases. To sid the public, the
Agoncy has attompted to identify some
examples: releases to the air from the
temporary opening and closing of
bungs, and emissions of non-toxic and
non-regulated substancss from units not
otherwise subject to Federal or State
permits.® De minimis releases will be
exempt from the definition of release.
However, as two of the commenters
noted, one example in the proposed rule
was incorrect: “releases’” between

*One commentsr misread

inthe .
preambie to the proposed ruis (3 FR at 48324) as
saying that de sunimis rel are “any rel

that do not adversely effact public health or the
savironment” rather than merely minimal ..
releases—with 0o adverse effect—liks those set out
in the examples in the ls. To the sxtent the
prior language was confusing, it is clarified by the - -
discussion in this preambie statscaent. T

‘liners. The accumulation of lquid

between liners that are controiled by
leachate collection systems does not
invclve a releass to the environment;
thus the Yrasance of leachate between
liners will not necessarily make a unit .
unacceptable. :

" 3. Releases to the Air. . G :

Two commenters stated that until the
promulgation of regulations for ths
control of air emissions from hazardous
waste management units (under RCRA -

- section 3004(n)), it {s impossible to tqll .

what releases are no during-

hazardous waste management

. operations. Thus, they argued that air

releases should not be considered as a
basis for unacceptability under the Off-

~ site Rule at this time.

In response to the comments, EPA .
agrees that standards do not yet exist for
differentisting between acceptable -
releases to the air and air releases that
may pose a threat to human health and
the environment. Because aimost all
li(}uids evaporate or volatilizs, air
releases of some kind may be expected
at almost every site, making & “no
releass to air” standard unrealistic.
Indeed. the statute does not restrict the -

use of units with releases to the air. See °

section 121(d}(3)(A). Thus, as a matter
of policy, air emissions not otherwise
permitted that result from hazardous.
waste management units will be
considered releases under this rule only
if they exceed the standards '
promuigated under RCRA section
3004(n)(when they have been
promuigated). However, until the
section 3004(n) rule is final, air
emissions from such units will be
considered releases where they are
found to pose'a threst to humen heaith
and the environment. Similarly, air
emissions that are nof covered by RCRA
section 3004(n) standards will be
considersd releases under this rule only
where they are found to pose & threat to
human health or the environment.

4, Other Releases

One commenter was concerned that
releases from non-receiving units at
RCRA Subtitle C land disposal facilities
could resuit in unacceptability of the
entire facility. Specificaily, the
commenter stated that § 300.440(b)(2)(B)

could preciude the use of an incinerator .

at a land disposali facility where a non-
receiving unit has a releass. The -
commenter agreed with prohibiting tha
use of a land disposal unit in a land .
disposal facility with a leaking non-
receiving unit, because there are liksly
ta be similar problems with other units.
The commenter argued that these -

problems have no reiation to
incinerators.

. The legislative history (see, eg..53FR

4821948220}, shows that Congress was
very concerned about releases to the
land. That concern was reilected in the
statute by providing special statutory

requirements for the transfer of any .
hazardous substance or pollutant o=
contaminant from a CERCLA sitetoa

" land disposal facility. By providing that .

EPA may not use land disposal facilities
with uncontrolled reieases at non-
receiving units, the statute suggests that
EPA should not, through CERCLA -
cleanups, do business with facilities
that have leaking land disposal units.
Sending CERCLA wastes to facilities at

- which relevant releases have been

controlled avoids adding to

* environmental problems, and furthers

the Congressional policy to reward only . -
the best facilities with CERCLA :
contracts. )

The fact that the receiving unit may
be an incinerator does not change this
analysis. The environmental damage
from leaking units is still present.

" Further, unlike receiving units at a land

disposal facility which must eliminate
all releases, non-receiving units need
only “control” their releases in order to
be acceptable, & reasonable step to
require before deeming the facility
acceptable to receive the government'’s
CERCLA waste, Finally, as RCRA
regulations maks clear, the presence of
a single land disposal unit makes a
facility & land disposal facility (see
proposed rule, 53 FR 4822S); therefoze,
where an incinerator is part of a facility
with land disposal units, the final rule
still requires compliance with the .
release requirements for land disposal
facilities in order for the incinerator to
be acceptable to receive CERCLA
wastes. © - . Co

E. Nan'ﬁcation of Accgptability

1. Management Options for Loss of *
Acceptability PSS

- Two commenters asked EPA to
discuss the ramifications on a cleanup
contract if the disposal facility becomes
unacceptable during a remedial action.
They also asked that claims from a
contractor be made an eligible cost of
the action. - . ’

Loss of acceptability duringa .
response action constitutes an T
implementation problem that will ba
handled on a case-by-case basis through
the contracting process with the -
individual facility. EPA does not believe

~

_ that this needs to be addressed in the

rule. There are, however, several points
to note. - S
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In most cases, there will be & 60-day
review period before the iritial notics of

unacceptability takes effect. The facility
" may use this time to take staps to return
to acceptability, and thereby avoid
disruption of the remedial action. This
60-dey time period was also provided to

commercial facilities in each Region.
This information is available to parties
directly involved in locating sites for
disposal, and to the interested public,
from the “Regional Off-Site Contact” in
each Regional Office. A list of these.
coordinators and their telephone

not to send CERCLA wastes to facilities
with relevant violations or releases. For
the reasons set.out at $3 FR 48227, the
Agency believes that a 6C-day review
period is a reasonable compromise -

-among competing interests. Of course, -— - -

the Regional Administrator has the . -

e8-opportunity
to arrange for alternative disposal
capacity (if the remedy will not be
completed within the 60 days, or the
facility is not expected to return to’
compliance in 60 days) (53 FR 48227).
Second, the issus of who should bear
added costs stemming from a facility’s
loss of acceptability must be a matter of
contract negotiation between the parties
.. _Finally, the Regional Administrator -
does have the discretion to extend the
60-day period if all factors, such asa
lack of available alternative disposal -
capacity and & low threat to human
healtl: _nd the environment, 30 warrant.

2. Potential Unaccs'ptability

One comménter asked for clarifieation
in both the preamble and the rule on the
relstionship between the initial notics
of potential unacceptability and the
ability of a facility to continue to receive
CERCLA wastes for 60 days after the .
notice of unacceptsbili
(§ 300.440(d)(3)). In addition, the
commenter believed that a
determination of unacceptability should
be published in the Federal Register.

o receipt of an initial notice of
potential unacceptability does not
usually render a facility unacceptable
unless or until the final determinstion
has been made and takes effect (usually
60 days after the initial notice, or after
an aiternative time period as provided
under § 300.440 (d)(8) or (d)(9)) (53 FR
48227). As discussed earlier, a facility -
for which EPA has never mads a
determination of unacceptsbility will
not be afforded a 60 day period of
acceptability after the initial notice.
Note that in exceptional cases,
unacceptability notices can.be made
immediately effective. See 53 FR 48227-
48228. EPA will not publish -
unacceptability notices in the Federal
Register; bacause of the ability of s .
facility to take steps to return to '
compliance at any time, acceptability
status is dynamic, and many suck
notices will be out of date before they
get published. In addition, such a
publication requirement would obligate
EPA to publish in the Federal Register
potices of when facilities returned to
complfance: the effort involved would
be significant {with little assurancs of
being timely), and could detract from
more important Agency business, -
Rather, EPA maintains an up-to-date
record of the acceptability status of

mumbers is included a8 Appendix I to
this preamble, and updated lists will be
available from the Superfund Hotline
and Superfund docket. -
F. Review Procedures -
1. Agency Response Time

Two commenters asked EPAto
identify a specific time frame for -~

~_Agency review of a facility’s return to .

acceptability status, and a specified
respanss time for review of o
unacceptability determinations by the
Regional Administrator (the commenter
suggestad that the appeal to the RA
should be completed within the 60-day
review period).

EPA does not belleve it {s feasible or
appropriate to establish a specific time
frame within which it must respond to
a fad.h'::g's request to rehun it to '
acceptability (whether that request
comes within the 60 day review period
or after a final determination of
unacceptebility has been issued). - -
Although the Agency is committed to-
making every effort to respond to such
requests as quickly as the case allows,
the Agency cannot allow its priorities to
be driven by artificial deadlines, -
Further, if the Agency were not able to
verify a facility’s alleged return to
compliance by a required date, and in
fact the company had not returred tc
compliance, CERCLA wastes would be
transferred to unacceptable facilities, in
violation of CERCLA section 121{d)(3).
Companies that are unacceptable must
bear some responsibility for their status;
EPA w1lg attemvpt to uv:lluata l.retumbtlo
acceptability as prom as practicable.

Aspto thatzomgent It,l:a}; thf:;: eal to
the Regional Administrator shouild
always conclude within the 60-day
review period, EPA notes that the _
statute establishes a critical mandate:
the Agency shall not send CERCLA .
wastes to unacceptable faciliies. The
Agency has already provideda . -
reascnable pericd for reviewand
comment aiter an initial finding of
violation, during which time the facility
will have an opportunity to meet with
Regional oﬂiciufs. As en added .
protection, EPA has provided a right to
appeal thy staff-level decision to the
Regional Administrator, who will issue

a decisian as soon as possibls. However,
. EPA cannot allow this process to -

routinely continue indsfinitely, and it
cannot violate Congress’ clear direction

——against thewd

discretion to extend the so-dnlferiod.
if approprizste, depending on the factors
in the case. In deciding whether to
extend the 60-day period, the Rn?
Administrator should, for examples,
consider the need to proceed with the
cleanup expeditiously and the nature of
the violations or releasss found at the
facility (i.e., the potantial er in
continuing to send wastes to the site),

developed at the staff lovel and the due

process concerns of the facility. --

2. Notification of Immedia

Unacceptability BN
In the proposed rule, EPA stated that

*“in case of either an sxtension or

immediate unacceptability, the facility

" should be notfied as quickly as

possible’” (53 FR 48228).One =~ ...
commentsr asked that in cases where
immediats unacceptsbility is triggered.,
the owner/operator be notified within
24 hours. - , .
The Agency will make every effort to
notify a {acility as soon as possible after
s finding of immediats unacceptability.
In many cases, this may be wi 224
hour period. The Agancy notes as well
that in serious safety or emergency
situations, it may be sppropriats to-
make a finding of una
effective in less than 60 days,
immediate unnccait:.bmty isnot - .
uired. Thae rule has been changed to
reflect this fact. - . .
3. Potentially Responsible Parties

One commenter asked EPA to
ascertain whether a determination of
unacceptability might have an impact
on removal or remedial actions being
conducted by potentially responsible
parties (PRPs). The commenter
maintained that a representative of the
PRPs shouid be allowed to attend any .
confarenc% ili?ld on the determination of
unaccepta . . .

A det%rmin:{ion of unacceptability
may have an impact on PRP actiozs if
those actions are being conducted .
pursuant to a CERCLA suthority or
using CERCLA funds (e.g., a mixed
funding case); in such a cass, off-site
transfers of CERCLA wastes would ba

uired to comgly with this ruls,
N%PA does not believe that it is
necessary to invite PRPs to participate
in its deliberation on scceptability

- determinations (although EPA may do

so in appropriate cases), The effect of-

equacy of therecord™ T
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acceptability determinations on PRPs
involved in CERCLA actions is limited
to determining where they can transport
their waste. The parties most
¥nowiedgeshle ahout the fasillters '~
sta 18 owner/operator, EPA and
the State—already participate. The -
possible need for some PRPs to make

... _for its actions (or inactions)-and - -

EPA addressed this issue in the .
proposed rule (53 FR 48226—48227). An
EPA decision not to use a facility is
simply s response to, and recognition of
ths Ending of a violation or release. The
facility must accept some responsibili

negative impacts which may result. =

impoundments at great risk to workers
or the environment), the Agency has .
provided another avenue for correcting
violations. . - L
Similarly, EFA is not “forcing an-
owner/operator to forego the right to an
appeal.” Congress-has directed EPA to

- “alternative arrangements for transport of -

3
3
i
.
4
§
£

a CERCLA waste is not a direct element -
of an acceptability determination.

G. Due Process Issues :
1. Potential Loss of Business =~

One commenter asserted that the Off-
site Rule may infringe on the - .
constitutionally protected interests of
privats parties; specifically, the
commenter argued that the ~ -
“opportunity” to compets for business
is denied whenever EPA determines
that a facility is unacceptable. Such -
decisions have a negative impact on a
company’s reputation, further subjecting
them to a potential loss of business, and
therefore, thess decisions must be made
within the confines of the due process
Cll\lll- ) *

"As noted in the preambls to the
proposed rule (53 FR 48226), EPA
agrees that facilities with valid RCRA
permits are authorized to recsive certain
types of wastes and have the
opportunity to compets for thoss .
wastes, but it does not create the right
to receive any particular wasts
shipments, from the government or any
other party. EPA is, at the sams time,
sensitive to the company’s concerns that
EPA's process for deciding which
facilities to use must be a fair one. Thus,
Congress has established the parameters
for that decision-making process (i.e., no
shipments to violating or leaking
facilities), and has required a minimal
procedural process. In implementing the
Congressionally mandated scheme, this
rule sets out a 60-day period fora
meeting with Regional end State
officials, an opportunity for comment, a
decision by the appropriate Regional
Waste Management Division, and then
the opportunity for appeal to the
Regional Administrator. The final rule
makes review by the EPA Regional
Administrator available to the State and
the receiving facility owner/operator, as
compared 10 a discretionary matter left
up to the Regional Administrator.

EPA has made every effort to establish

rocedural protection for affected
?adlities that will ensure that off-site
acceptability determinations are made
in a careful and consistent manner. The
Agency believes adequate due process
protection has been provided. With .
regard to the comment of a negative
impact from the off-site determination,

" in most cases, su

2. Payment of Penalties )

A commenter charged that off-site
determinations are a means of forcing
the payment of penaities and of forcing
an owner/operator to forego the right to
appeal corrective action orders or
permit provisions; the commenter
argued that payment of a pensity should
be irrelevant to whether the facility has
corrected-the violation. Further, the
commenter asked that the burden in -

§ 300.440(e) for establishing -
acceptability during challenges to
corrective action decisions, should be
reversed to provide that a facility is
acceptable during the period of an
appeal, unless EPA (rather than the
facility) can demonstrate that interim -
measures are inadequate and that other
corrective action measures ars necessary
to protect human heaith and the
environment.

As stated earlier in this preamble
{section IV.C.4), the question of whether.
or not a facility has returned to physical
compliance with applicable laws is
generally separats and distinct from the
question of whether penalties may be
approvriats for past violations; a
company’s right to appeal any penalties
associated with underlying violations is
unaffected in most cases. However, EPA
has identified one major exception to
this rule. Whers a violation cannot. .
gfsysiully be “‘undons’ (or the Agency .

determined that it is safer to leave
wasta in place), one can argue that.the
receiving unit is “tainted,” and that the
violation is a continuing one. In order
ta avoid such a harsh resfit, EPA has
provided that in such cases, the facility
may be said to have mtnmed to physical
compliance after any required steps
have been taken to prevent recurrence of
the violation, and any outstanding

penaities to EPA have been paid (see 53.

FR 48229). EPA needs assurance that -
there will be no repetition of the .
violation, and the payment of a penalty
helps provide that needed assurance. in
effect, it {s the preventive measurs plus
the penalty that “corrects’ the violation
in these cases. Thus, the Off-site Rule is
not “forcing” the cgayment of penalties;
payment is not
required to achieve acceptabiliy. Where:
physical complance is not technically
achievable, or would be extremely
difficult to achieve (e.g., excavating
entire landfills or draining entire surface

ean up Superfund sites expeditiously,

" and at the same time not to send

CERCLA wastes to sites that arein
violation of applicable laws or that have
uncontrolled relevant releases. Thus, .

the Agency must make these latter- -
determinations promptly, while

allowing the owner/operator & . :
reasonable right to review. EPA believes
that the 60-day review period with -
access to two levels of decisionmakers,

- as provided under this ritle, represents

such a balance. However, withhel
decisions during months and years o
administrative and judicial challengs -
would not allow the Agency to comﬁﬁy '
with its statutory mandate, and wo
encourage dilatory appeals. (See
discussion at 53 FR 48228.) X
On the appeal issue specifically, EPA
has gone even further, providing an
additional mechanism for an ownet/.
operatar to be considered acceptable
during interruptions in corrective action
to control releases duse to the need to .
pursue permit modifications. Although'
the statute conditions acceptability on
the “control” of releases, and no -
corrective action will be on-going under
the permit or order during corrective
action appeals or permit modifications, -

. EPA will consider the facility acceptable

if the Agency is satisfied that sufficient
interim corrective action steps are
underway, or if it {s convinced that no
corrective action is needed during the
interim period. Thus, a facility wishing
to remain acceptable and wishing to
appes! may do both. Contrary toa - _
commenter’s suggestion, this burden is -
progerly on the owner/operator, if it
wishes to remain scceptable during the
pericd of its permit modification appeal.
After a certain point, the Agency must .
be eble to get on with its business of -
cleaning up sites. _ : :
3. Review of Determination Decisions '
One commenter argued that the
procedures set out in the proposed rule
for review of off-site unaccaptability
determinations (53 FR 48227) would not
promote consistency in decisionmaking,
which a district court found tobea. -
serious flaw in the original Off-site
Policy. The commenter requests the
right to an expeditious review byan
impartial decisionmaker (someone other
than the person who originally made the -
decision), and a right to review of EPA
Regional decisions by EPA Headquarters
(preferably the General Counsel).
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EPA believes that it has established a
- systern of review which will promote
cunsistency in decisicnmaking. The
procedures to be applied are clearly set

out, and will be overseen by i

coordinators in the ten EPA Regions.
"~ The Agency intendsto provide trainin

and guidance to these coordinators in
order o assure consistent applications.

The consistency problem identified by

the district court and cited by s .

commenter, stemmed from - .

implementation of the May 1985 Off-site

Policy, which was dramatically more ..

limited in scope and procedures than .

this final rule. Procedures for notice and
.-.--opportunity to comment by affected
facilities were added by the revised Off-
site Policy in November 1987, and thcse
procedures are being expanded by this
rule. Moreover, the fact that such
procedures will now be legally
enforceable regulations—as compared to
policy guidance—adds to the certainty
that the procedures will be consistently
follow :

The request for expeditious review by
ap impartial decisionmaker, other than
the person who originnlx made the
decision, is satisfied by the provision in
the final rule for appeal to the Regional
Administrator. The Regional
Administrator is not {nvolved in the
day-to-day compliance and release
findings of the Regional Waste
Management Divisions, and does nat
make the initial acceptability -
determination based on the meetings
with the owner/operator within 30 days
of the notice letter. Rather, the Regional
Administrator supervises all operations
of ths Region, and is available to hear
appeals from those decisions, if

uested.

t has been EPA's experience under -
the revised Off-site Policy that Regional
Administrators do not rubber-stamp
staff recommendations on off-site
scceptability, and have overruled or -
remanded such recommendations in
appropriate cases, The courts have-
further stated that Agency
decisionmakers are prasumed to be
unbiased. See Withrow v. Larkin, 421
U.S.35,47 (1975).

4. Review Procedures

One commenter argued that the
informal conference and written
cormment procedure (described at 53 FR
48227) is not sufficient for review, and
suggested using the procedures
proposed in 40 CFR 32.312'(d) and (e)
(52 FR 39202, Oct. 20, 1987). This refers
to proposed regulations for Debarment
and Suspension under EPA Assistance,
Loan, and Benefit Programs, which: -

" provide for an informal hearing without
ormal rules of evidenca ar procedure;.

opportunity to appear with counseli,
submit documentary evidence, and
present and confront witnesses; and a
transcript of the proceedings to be made-

—-:————available to the respondent. -

: complex debarment

H. Re-Evaluation of Unacceprability

. 1. Thresholds/Enforceable Agreements

One commenter asked fora .
clarification on the threshoid that will

_ render a facility inappropriate for .

procedures are not appropriate for the
Off-site Rule. The review procedures set
out by EPA under the Off-site Rule
already provide for an informal hearing, '
opportunity to appear with counssl, and
submission of documentary evidencs.
EPA does not believe it {s sppropriate or
nacessary to call and confront witnesses
in order to determine if the facility's

_operations reveal relevant violations or

reieases. Moreover, a key distinction
between the two sets of rules is that
acceptability is within the control of the
owner/operator; unlike a disbarment for
a set period of up to three years,
unacceptability status may be -
terminated once the faglity returns to
physical compliance or controls.
relevant relesses.

The informal procedures set out in the
Off-site Rule are also consistent with the
purpose and terms of the statute. ©
CERCLA requires swift action in these
cases:; the use of procedures provided in
this rule allow reiatively quick action,
while providing due process. Further,
the procedures go well beyond those
required in the statute (simple .
“notification”) and those suggested in. -
the Conference report on SARA (“‘an
opportunity to meet informally,” and - -
“*post-determination dispute resolution
procedures’ for reiease determinations).
(See 53 FR 48227.)

EPA notes that only one commenter
suggested that the rule's review
procedures were inadequate. -

5. Notification gf Decisions

The proposal, at 53 FR 48227,
provides that the Agency will inform
the owner/operstor “in writing” of its
decision after the inforrnal conference.
and review of comments. EPA thus
agrees with the comment that the basis
for all decisions should be clearly
articulated in writing. EPA also egrees
that owner/opersators should receive
responses to their major comments on
the acceptability decision. Regions will
specily in notices of unacceptability

. why a facility or unit has been found

unacceptable, and in post-conference
decisions why 8 final unacceptability
determination has been made. Such. ..
steps will also facilitate the review by-
the Regional Administrator, who may -
limit review to the underlying recard.. -

accepling wasts.” - . .
The criteria for determining whena -
facility crosses the threshold inte . -
unacceptability are described in -
§ 300.440(b). In short, for a facility to be.
acceptable to receive CERCLA wastss. it. -
must have no relevant violations under .
epplicable law; and it must control all

. relevant releases (and. for certain
. categories of facilities, eliminate ail

relevant roleases at the receiving units). .
EPA will determine whether these - .
criteria have been met based on regular-
inspections. = . - e -
The commenter alsa cbjected ta the :
requirement that a Federal facility must -
control relevant releases underan - -
“enforceable agreement” in order to be
acceptable to receive CERCLA wastes
(53 FR 48229). The commenter noted
that there may be fully-permitted units = -
at Federal installations that could safely
accept CERCLA wastes: however, these
units will be unsvailable because of the
presence of releases elsewhere on the
installation that are part of s facility-
wide investigation, but not under an_
enforceable agreement. Thus, agencies
would be forced to use facilities off the
Federal preperty for receipt of CERCLA
waste, adding to costs and delay. -

Congress clearly stated that CERCLA
wastes should not be transferred to
leaking units at lJand disposal facilities -
or to land disposal facilities with - .
leaking non-recsiving units that are not.
being “controlled.” EPA maintains that
an enforceable agresment is necsssary to
ensure that such releases are controlled.,
and to ensure the continued
implementation of a corrective sction
program approved by EPA or, when
appropriate, the State. EPA seesno
reason why Federal facilities should be
treated differently from private parties
(see CERCLA section 120(e)). Although-
it might be easier for some Federal
facilities to use active RCRA unitson . -
their property to receive CERCLA
wastes, they may only do so if those
units meet the conditions set forth in
this rule. The requirement to have
relevant releases st non-receiving units
controlled by an enforcesble agreement

_may be satisfied through a permit (e.g.,

the corrective action portion of the
RCRA permit), or consent agreement - .
(e.g., an interagency sgreement under. .
CERCLA section 120), both of which are

* availabla.to Federal facilities. ... __
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2. Gormective Action/Controlied Releases
One commenter agreed that a facility .
with a corrective action p _ in
place should be considered acceptable,
and supported the broader definition of
what consttutes & corrective action
_program {proposed-§ 300.440(f)(3)(iii}}, .
including the use of equivalent State
suthorities. - = .. " IR
The final rule continues to provide .
that corrective action programs must be
performed undec a RCRA order or
permit, or under anocther appropriats
suthority if the releass is at an othar-
than-RCRA subtitle C facility, EPA ..
cautions, however, that provisions in
State orders or :mm issued by States
not authorized for HSWA corrective.
action are generally not acceptable to
- satisfy this requirement at RCRA . .
facilities. (See 53 FR 48229.} T>e major
exception to this is when States.
authorized for ths bass RCRA program

have issued a valid permit requiring . .
corrective action for mlens::?rom B
regulated units to the ground water -
(pursuant to 40 CFR 264.100)...

One commaenter objectsd to _
considéring a release at a non-receiving
unit to be “controlled” based si_mpl’ion
the issuance of an-order or permit; the.
commenter claimed that in such cases,
an owner/operator would notbe
required to show that tha retesse is -
actually under control, as called for in
the statuts. o :
For purposes of this rule, EPA is
consid%ﬁng releases from non-receiving
units “controiled™ when an snforceable
order or permit to study the problem has
been issued. The Agency belisves that
once a facility is under such an
enforceable order or permit or
agreement, the situation is “under
control.” (If action is necessary to
protect human health and the
environment during the term of the
study, interim measures may be
required.} The situation wilil be-
considersd under control unless or until .
the order, permit. or agreement is
violated or the document needs to be
modified to proceed to the next phase
of action. Provided the owner/operator
is taking positive action and remains in
compliance with the terms specified in
an order or permit, the facility may
remain acceptabis. . -

In addition, investigations can often
take a long time to complets, and most
waste treatment, storage and disposal
facilities have at least minor releeses.
from non-receiving units; thus,
requiring facilities to complets
corrective measures befors being
considered acceptabls could severely .
limit acceptable off-site mansgemsnt -

* expeditious . - .
* 3. Relsases and Regaining Ellgibility ™~

" receiving unit in order to regain .

options. sffectively reducing ths :
available copacity tonothing. .~ .
_Requiring the owner/operatar to ..
physicaily eliminaus the release at non-
receiving units in order to be acceptable
would-a1s0 go-beyond the strict terms of
the ruls to “control” releasss. Further. it
would be a particularly harsh result -
given the statute’s requirement to- -
control “any” release at a land disposal
facility. By encouraging facilities to-
begin studying and eliminating releases.
this rule furthers the control of leaking -
units. Purther, by requiring such work

to be conducted under an enforceabls .

order ot carrective action permit, EPA. -

" has the ability to ensure that the

rauieed tops s camied ot -

One commenter challenged as too
inflexible the provisioa in the .
rule (53 FR 48229) that requires the .
elimination of all releasas from a

acceptability. The commenter argued
that requiring elimination to the extent.
technically faasible and to a level which
poses no t to human health and ths
environment, would be more realistic.
In response, de minimis releases from

* receiving units are already exempted

from the rule. EPA believes that any
further relaxation of the no-releass
standard for receiving units at RCRA.
facilities is against the intent of the
statute which states that waste may only
be transfarred to a iand disposal unit
that “‘is not releasing any hazardous
waste, or constituent thereof, into the
groundwater or surface water or soil.” -
Coogress simpiy does not want CERCLA
wastes sent to leaking RCRA land
disposal units. See 53 FR 48219. EPA
believes that the same standard should
apply to receiving units at RCRA
treatment and storage facilities. See 53

- FR 4822s.

4. Regaining Physical Compliance st
Treatment and Storage Facilitiss:

In the preamble to the proposed rule,

" at 53 FR 48229, EPA discussed how a

facility couid return to compliance after
the facility had been found tobe

.unacceptable based on a relevant

violation. One commenter supported
two of tha three conditions under which
a unit will be considered to have
regainad physical compliance. but -
disagreed with the contention that, “in
most cases, physical compliance cannot
be regained until all legal proceedings,
(etc.) are resolved.” The commenter -
charged that final resolution of disputes

arding what legal .
should flow from a violation are

irrelevant to the qusstion of whether 3. -
unit can safely bandile bazardous wests.

* This issue has already been.largely -
addressed in this preambie statement at
section [V.C.4 (“Ralevant Violations")
and-section IV.G:2{"Payment of - -
Penalties’’). Final resolution of legal -
proceedings (including paymentof -
penaities) is not a pre-conditionte’ - - .
regaining acceptability where the - .

" - facility can, in effect, undo the violation- -

{e.g., remove improperty disposed - - - .
waste) and than%y gutum to physicat - .
compliance. However, resoiution of -
penaities and of EPA legal proceedings
are generally preconditions to regaining .
accaptability in thase cases wherea |

. violation cannot be undone. (See -

exampies in the discussion of Relevant -

Viclations, C.4.) In those cases, == - -

(especiaily where a decision has been . _

made to leave wastes in placein a land -

disposal unit), the Agency is allowinga™ -
hysical compliancs determination to

go made despite what some might see as

" a forever-ongoing violation. For such

cases, the Agency has a need for greater -
certainty that every action hasbeen -~
taken that can be taken to assure that the
violation will not recur. In effect. it is
the taking of required preventative - .. .-
measures and the payment ofthe . *
penalty that “corrects” the violation in ~
thesecases. - - ot
L. Implementation - -

Three commentsars suggested that in
order to facilitate implementation of this
rule, EPA should establish a national
data basa or other mechanism so that
off-site contacts and their staff can - -
easily tell which facilitias, nationwide; -
are in compliance with the Off-Site -
Rule. With such a listing system, EPA
and other Agencies could readily know
or access a list of approved off-site
disposal facilities. One of these -+~
commenters also asked EPA to develop
a more formalized list which reports
which facilities have significant :
violations under applicable Federal and
State laws or regulations. ..

It has been EPA's experience that off- ~
site acceptability status changes
frequently and is difficult to usefully
reducs to a published list. Thus, the
Agency believes that the only way to

. ensure up-to-dats, accurate information

is to continue to rely on the ten Regional
Off-Site Contacts (ROCs). The Agency
does not believe thatitisan - T
unreasonable burden to require-
interested parties to make one to seversl
phone calls to detsrmine the :
acceptability status of facilities near a
given site or with specialized capacity.

_The Regional Off-Sits Contacts will

maintain up-to-date information on the"



- informstion is readily avuhbla. EPA
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acapmbxhty of fac.\imes mthm t.heu-
Region. .

However, in order to enru.rs at "'e

will strongly encourage the maintenance

- —of-a back-up contact for use when the.

primary Off-Site Contact is unavailable,
EPA will keep & copy of the ROCs in the
Superfund docket and with the RCRA/
CERCLA Hotline {a list is also included
- as Appendix [ to this preamble,
although it will chviously become

" outdated in the future, and interested

parties should consuit with the sources
named for revised lists). : .

Dye to the dynamic nature of the
‘scceptability determinations, EPA has
no at this time to publish & .o
national list of accaptable (or.
unacceptables) units. The Agency .
believes that such lists couid serve more
as g source of misinformation (or out-of-
dats information) than reliable - -
information. EPA‘s recognition of the
dynamic nature of acceptability is
reflected in the Agency’s policy that an
off-site facility does not need to be -
acceptable to bid on.accepting wuto
. from a CERCLA clean-up, but must be
acceptable under thh 8 to be nwuded
- such a contract. -

In order to nvo:d problsms rasulting
from contractors whose designated
receiving facilities become unacceptable
undez this rule, egencies sud PRPs may
want to provide for back-up or
alternative facilities in their comncu

L Marufest_.ﬂeqummenu

One commenter objected to the
statement in the preamble to the
proposed rule {53 FR 48230) that limits
the requirement to file & “Uniform
Hazaraous Waste Manifest” formto
CERCLA wastes that are also RCRA . .
wastes: the ccmme:;ler ukodfthat tka
requirement cover all types of wastes. |

The preamble simply noted that -
already existing manifest requirements
under RCRA must be met. There is no
manifest requirement under CERCLA.

- and this rule does nat establish an

independent tracking system for g
CERCLA wastes. Compliance with the "
rule is assured through inspections, and
enforcement of contract provisions,

V. Regulatory Analysis
A. Regulatory Impact Anaiysis .

Under Executive Order No. 12291,
EPA must determine whethera
regulation is “major” and thus whether
the Agency must prepars and consider
8 Regulatory Impact Analysis in '
connection with ths rule, Today’s rule
{s not major because it simply codifies

an Agency policy that has been in effect
since May of 1985 and largely mirrors

a revision of that policy that has been
in effect since November of 1987, As

requirements or compliance burdens on
the reguiated community. Thereiore, -
pursuant to 5 U.S.C. 601b, 1 certify that
this reguiatio pothaves.
significant sconomic impact on .
substantial pumber of small anndu. ..

C. Poperwork Reduction Act o )
This rulo does not contain any new

informstion collection requirements
subject to OMB review under the -

. Paperwork Reduction Act, 44 U. S C

3501, at seq.
VL Supplementary Document

APPENDIX |.~—REGIONAL OFF-SITE
CONTACTS (ROCS)

oo | T | ammer
| esemee | Lyt Hanitan, | Austine
(817) 573~ _Frawiey,
9662 @ -
1754,

APPENDIX {.~REGIONAL CFF-SITE

discussed in the preamble to the - - CONTACTS (ROCs munued
proposed rule (53 FR 4823048231}, this : Primary con- | Backup cone
ml; contains u:m-ia thatuEPArill use RO@On |- “tacyphone | tacphone
1o determine where it will send waste . ;

- om Superfund cleanups, but does not "' ~——— G.r(g hg:—:d. J%m&
regulate or otherwise imposs anynew - U7 - mz". (212) 264=
requirements on commercial waste R " 2838,
handlen cceptability under thisrule - 1y 7| Seran Cuou Naomi Heney,’

on compliancs with - s (@18) 597 (218) 597=

licable regulstions the Agency o 1857. . -

alr dy enfon:a;. Asaresultoftoday's IV e EM"(‘O‘) Jd:" Dm

e some facilities may choose to: : Burias. ’

initiate corrective acﬁoyn socner than if : Gm ec3. 347-7€03.
they waited for the corrective action v Matuechkow- % '

”'condxuom in their final operating o @z (312) 880~
{nnmt pursuant to RCRA 3004 (u) nnd o 1. asa-7921. . '

v), However, regardless ofthe . - W i | Ron Shannon, | Joe 2
ments of this ruls, under the : (214) 855- (214) 055~
authority of section 3008(h) of RCRA, 202 ‘ .

EPA already compels corre iveaction VW -——— | Geraid Mciin- | David Dovie,
s RCRA interim status ciiiss with oo 19 ] st
own or suspected releases. Ths rule. . 3 bty -
then, should not resuit {n increased VI e T.(gg;m m :
long-term costs to the commnn:ml waste 1823; -1 (oos) 290

handling industry. - - 1 is08. -
' X e | Diane Sodine, | Gloda - -
B. Regulatory Flexibility At S T} 418 784~ | Brownley,:
Under the Regulatory Flexibility Act, el @0 )0 Tae-
8 U.S.C. 601 ot seq., at ths time an - _'x - M-Lm. Xovin
:ﬁzncy publishes any proposed ar | ﬂnnl' T 208y 553~ | Schanilee,
it must prepare aaagnh 8848. * (208) 553~
Flexibility Analysis that deu:nbu the 1081.
impact g the on small ‘r:gm:int —
ess the Administrator certifies : g
(e rule will not have & significant List of Subjects in 40 CFR Part 300 .
impact on a substantial number of smailc __Alr pollution cantrol, Chemicals,
entities. Today’s final ruls describes ous substance, wasts,
procedures for detarmining ths - Intergovernmental relations, Natural
acceptability of a facility for off-site resources, Penaities, Re and
management of CERCLA wastes. It does recordkeeping requirements, “P'd““d'
not impose significant sdditional

Water pollution control, Water mpply.
Dated: September 14, 1993. -

Carol M, Brownar,

Admirustrator.

memaooumcndodu L
follows: - - T

PART 300—-NATIONAI. Oll. AND
HAZARDOUS SUBSTANCES
CONTINGENCY PLAN

"1. The suthority citation for pan 300
continues to read s follows:

Authority: 42 U.S.C. 9601-90857; 33 US.C.

1321(c)(2); B.O. 12777, 58 FR 54787, 3 CFR,
1991 Comp.. p. 351; B.0. 12580, 52 FR 2923,

" 3CFR, 1987 Comp., p- 193-

2. Section 300.440 is :ddedto pu-t

" 300 to read as follows:

§300.440 Procedures for planning snd
implementng off-sits responss actions.”

(s) Applicability. (1) This section _
apphes io any rem or removal
action involving the off-sits transfer of

' any hazardous substance, pollutant, or



" poses an immediate and si

'f'-.‘»? i

Office) will dete
-ando: th!i”i-:tlon of any f:

?pmnously
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-ontaminant as defined under CERCLA
sectibns 101 (14) and (33) (“CERCLA
waste'’") that is conducted by EPA,
States. private parties. or other Federal
agencies, that is Fund-financed and/or
is taken pursuant to any CERCLA
authority, including cleanups at Federal
facilities under section 120-of CERCLA.
and cleanups under saction 311 of the
Clean Water Act (except for cieanup of -
petroleum exempt under CERCLA),

luzbihty extends to those actions
taLn jointly under CERCLA and
another autherity. - -

(2) In cases of emergency removal
actions under CERCLA, emergency
actions taken during re actions,
or response-actions under section 311 of
the Clean Water Act where the release -
cant -
threat to human health and the :
environment, the On-Scene Coordinator
(OSC) may determine that it is necessary

mlfuuommm off-site I
without following the requiremsnts
this section.

(3) This section applies to CERCLA
wastes from cleanup actions based on
CERCLA decision documents signed or -
consent decrees lodged after October 17,
1886 (“post-SARA CERCLA wastes'’) as
well as those based on CERCLA
du:mon documents signed and consent

dscrees lodged prior to October 17, 1988
(“pre-SARA CERCLA wastes”). Pre-
SARA and post-SARA CERCLA wastes
are sub;act to the same acceptabili
criteria in § 300.440(b) (1) and (2).

(4) EPA  the EP.

sal demEPA\d&

ility wh.!ch has .
n evaluated and found
acceptable under this rule (or the
preceding poiicy) is acceptable until the
EPA Regional Office notifies the fu:mw_
otherwise pursuant to § 300.440(d)..

(5) Off-site transfers of thoss

laboratory samples and treatability
study CERCLA wastes from CERCLA .

sites set out in paragraphs (a}(5) (i)
through (iii) of this section, are not
subioct to ths requirements of this.
section. However, those CERCLA wastss
may not be transferred back to ths
CERCLA site unless the Remedial
Project Manager or OSC.assures the .
proper management of the CERCLA
waste sampies or residues and gives
permission to the laboratory or

treatment facility for the samplu and/or-

residues to be returned to the sita. .
(i) Sampies of CERCLA westes sent to -
a laboratory for dnmannnm.

' omumzaum.i:‘.i’-n’q sle
“units recaiv '

. (B) Ralsases
programs ;
:+ --delegated to the States (Fedsraily

{ii) RCRA hazardous wastes that are -
being transferred from a CERCLA sits -
for treatability studies and that meet the
requiremants for an exempton for
RCRA under 40 CFR 261.4(e); and

(iii) Non-RCRA wastes that are being
transfarred from a CERCLA site for
treatability studies-and thatare belo
the quantity threshold established at 40
CFR 261.4{(e}(2).

®) Aa:epmbmty criteria. (1) Facxbty
compliance. (i) A facility will be
deemed in liance for the gurposa

violations afp;

(A) For treatment to standards
specified in 40 CFR part 268, subpart D,
including any pre-treatment or storage
units used prior to treatment;

(B) Far mumm to substantially -
reducs its mobilit-. toxicity or
persistence in the absence of a d.eﬁned
treatment standard, including any pre-
treatment ar storage units used prior to
treatment: or

(C) For storage or ultimate disposal of
CERCLA waste not treated to the
previous criteria at the same facility.

(if) Relevant violations mcluc_le v

: [A) Apuﬁmbla subsecdons of sections

" 3004 and 3005 of RCRA.or. where

applicable, other Federtl laws (such as
the Toxic Substances Coutrol Act and
subtitle D of RCRAY: .
(B) Applicable sections of State
environmental laws: and
(C) In addition, land disposal units at.
RCRA subtitls C facilities receiving
RCRA hazardous wasts from
ections authorized or funded under
CERCLA must be in compliance with -
RCRA ssction 3C04(c) mizimum
technoiogy requirements. Exceptions
may be made only if tks unit has been
granted a waiver from these
ments under 40 CFR 284.301. -
2) Reteases. (i) Release is defined in -
§ 300.5 of this part. Releases under this
section do not mdudr : :
(A) De minimis relsases; .
permitted under Federal
ar under Federai programs

permitted reieases are defined in

§ 300.5), except to the extent that such

reisases are found to pose a threat to

human heaith and the eavironment; or
(C) Releases to the air that do not

‘exceed standards promuigated pursuant

to RCRA sacnon 3004(11). or absent such -

not apply. raleasss to the air that do not
presant a threet to hummhaalthnnhn
environment.

(ii) Releases &omumuatafanlity
designated for off-site transfer of

. CERCLA wasts must be ldd:amdu

follows: .

- (A) Receiving units at ACRA subtitle
C facilities. CERCLA wastss may be -
transferred to an off-gits unit mguhtsd
under subtitle C of RCRA, inclu
facility nguhtsd under the permit

ruie provisions of 40 CFRZ?O .60 (a), (b)
or (c). only if thnmi&u .
any hi

constituent, or hg_n_‘;dgng
thtgrmnd%r mﬁa: atér. soil or
algpee

(BlOtharumtsaRCRA subtitleC .
land disposal facilities. CERCLA wastss
may not be transferred to any unit ata .
RCRA subtitle C land disposal facility
where a non-receiving unit is relaw.ng
any wasts, hazardous
constituent, mhnzardousmbstmmintn
the ground watsr, surface watar, soil, or
air, uniess that relesss’iscomnitiolied by

applicable Federal-orStat

For purposes of this secdnn. a RCRA
“land disposal facility” is any RCRA -
facility at which a land unit is
located, regardless of whether a jand
disposai unit is the receiving unit.

(C) Other units at RCRA sustitie C -
treatment, storage, and penmt-bmlo -
facilities. CERCLA westes may notbe.
transferred to any unitata RCRA - .
subtitle C treetment, storage or permit-
by-rule facility, where a reiease of any
hazardous waste, hazardous constituent,
or hazardous substance from non-
receiving units poses a significant threat
to public heaith or the environment, .

that reieass is controiled hy an
enforceable agreement for corrective
action under subtitle C of RCRA or other

_ epplicable Federal or State authority:

(D) All other facilities. CERCLA
wastes should not be transferred to anY
unit at an other-than-RCRA subtitle C

. facllity if the EPA Regional Offics has

mfmmmmindh
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(iif) Relsases are considersd to be

'&:é:a"“‘ frr the purpose of this

: _law requiremants

ection as provided in § 300.440
f(3)(iv} and (3){v} A release is not
sonsidared “controlied™ far the purpose
of this section ¢

administrative or judicial challanges io

{ corrective action fequirements, unlsss
. the facility bas mads the
+ showing undsr § 300.440(e).

(c) Basis for determini

. acceptahility. (1)1 a szafag ﬁnds thate

facility within its jurisdiction is
operating in ion-compliance with state
requirements of Fodent po for
ents of any. rogmm
which ths Stata has been antﬁ

wi s State s a]:pwpﬂnn. ]
violation is relevant under the rule and
if so. issue an initial determinution of
unacceptability,

(2) 1f a Stats finds that relesses are
occurring at a facility regulated under
State law or a Federal program for
which ths Ststs is autha'lnd. EPA will
determine, alter consuitiog with the

. State as appropeiate, if the releess is

relevant under the rule and if so, issus
an initial dstarmination of

(3]Egumyahotnueinlnd
detsrminations of unacceptahility based
on its own findings. EPA can undartake
any inspectians, data collection and/or
assessments nacessary. EPA will than
notify with the State about the results

" and issue a determinatioa notics if a

relevant viclation ar relasase is found.

{d} Determination of unacceptability.
(1) Upon initial determination by the
EPA Regional Office that a facility being
considered for ths off-site transfer of any
CERCLA waste does not mest the
criteria for scoeptability stated in
§ 300.440(b), the EPA Regiou shall
notify the owner/operator of such
facility, and the responsible agency in
the State in which the facility is locxmd,
of the ty finding. The
notice will be sent by certifind and first-
class mail, return receipt requested. The
certified notica, if not acknowiledged by
the return receipt card, shouid be
considersd to have bean received by the
sddressse il properly sant by regular
mail to the last address known to the
EPA Regional Offica. -

{2) Ths notice shall ganan.lly stats
that based on availahle information from
a RCRA Facility Assessment (RFA),
inspection, or other data sources, ths
facility has baan found not to mest the
requirements of § 300.440; cite the
specific acts, omissions, or conditions
which form the besis of these findings: .
and inform the ownexr/opermtor of ths:
procedural recourse available under this

‘provids the opr:;umty for such

_ wcapuhuny thahuhtybmu

(3) A hdlity which wes previsusly
evaiuated snd found accsptable undar
this ryie {ar the preceding policy) may
continus to recetve CERCLA wems ff .
60 calendar days aflar the dats of -

ndancyof _issusnce of the notics, unlas_otharwisi’

determinad in accard
plngnphs {d)8) or (d](ﬂ) of this

(4)th.eowuoropemnro{lha
facility in question submits a written
request for an informai conferences with
the EPA Regional Office within 10
calendar days from the jssuancs of tha
notice, the EPA Regional Office shall

conference no than 30 calendar
days after the date of the notice, if -
possible. to discuss the basis for the
underlying violation or release '
determination. and {1s relevance to ﬁn

" facility's accepability ta recsive
CERCOLA

clexnup wastes. Stats
representatives may attend the informal
confersnce. submit written commenis
pnor to tha inforoml conference, and/or
request additional meetings with ths
EPA Region, reixting to the
unacceptability isxus during the .
determination process. If no Stats
represetative is present, EPA shall
notify the State of the outcoms of the
coufarenca. An owner/operstor may
submit written commants by the 30th
day after issusnce of the natics, in
addition to or instead of requesting an -
informal conferencea,

(5) I the owoer or operator nrither
requests an informal nor -
submits written comments, the facility
becomes unscceptable to receive
CERCLA wasts oa the 60th day aftar the
notice is issued {or on such other date .
designated undar (d)9)of .
this section). The facility will remain
unaccsptable antil such time s the EPA
Regional Offics nqtifics the cwner ar
operator otherwise.

(6) i an informai conderencs is baid
or written comments are received. the

EPA Region shall decide whether ot not -

the informatioa provided Is sufficient to
show that the facility is operating ia

physical compiiancs with respect to ths -

rejevant violstions citad in tha initial
ity, snd that ali
relevant relsases have been eliminated -

or controlled. as required in paragraph . .

(b)(2) of this section, such that a

determiretion of scceptability wonld be- -

appropriats. EPA will notify the ownur/
operstar in writing whether or not the
informatinn provided s sufficient ta
support a detsmmination of
acceptability, Unlass EPA detsrmines
that information provided by the ownee?
operator and ths State is sufficisnt ln
support & determination of

. deemed appropriats by the Regionai
Adminisira ¥ deration does

: automatically stay the dstermination
. bcycndthﬁo-daypennd.mownd

. immedintely

d the 60-day review pecdiod in the
uring the y

unacceptabls an the 60th calendar day
after issuance of the original notice of
unacceptability {ar athar dats
establishad pursuast to paragrapas
(d)(8) or {dX9) of this saction]..

{7} Within 10 days oi from the
Regional Office aiter the informal .
confersnce or the submiltal:

comments. the owner/operator or che
Stats may request a reconsiderstion of
the unacceptability datermination by
the EPA Regional Administrator (RAJ. -
Reconsideration may be by review of the-
record. by confersace, or by other mesas

tor; reconsi not

pmmnramnmmwtmngﬁ'

{8) The EPA T
msy dacide unmnd lboﬁodlypmod

-, 1f more time is vect 70d to review s -

submission. The facility ownez/
shall be notified in writing ifthe .

.RngmndAdmnmummw

d. -
A L Stk A
ta ] ty is
sffective (or sffectivein -
leas thian 60 deys) in extreordioary :
situations such :; but not limitsd ta,” ’
smergencies at the facility or egregious:
viohtinm. The EPA Region shall notify

of thedateof -
N umumptabiﬂty, nﬁ mey modify
timeframes for comments and other

procedures scrordingly.”

{#) Unocceptability during
administrotive and fodicial chnllengu
of corrective uction decisions. Fora
facility with reisases that are subject to
a corrective action parmit, order, or
dacree, an sdministrative or judicial
chailenge to the corrective action {ora
challenge 10 a permit modification
calling for edditional corrective action)

- shall not be wuszdcrad to be partofa

*program” controliing

unacceptsbility
under this rute. However, such facility
may remain scceptabls to receive
CERCLA waste during ths pendency of

- thea or {tigation i&
(l)plmsﬁn tha EPA Regional Office
that {nterim corrective action -

measures will continus at the facililty; o
(2) it demuonstrates to the EPA
Rogiom.lomnthaahwncaohmdtn
taksconnai-nlt:iundmmathashon
term, brterim period.
Either dsmonsiration may be smads-
context of the i and
RA reconsideration.

() Re-evaiuating IL

‘ ansnmnmmdwmm :

oflwtitte ———
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the opportunity to conier as described:
in § 300.440(d), the facility remaings
unacceptable, the faclity can regein
sccepiability. A facility found to be
unacceptable to receive CERCLA wastes
based on relevant violations or reieases
mey regain acceptability if the following
conditions are met: - .

(1) Judgment on the menits. The
facility has prevailed on the merits in an
administrative or fudicial chailenge to
the finding of noncompliance or
uncontrolled releases upon which the
bux::.ccaptability determination was .

d. . .
(2) Relevant violations. The facility
has demonstrated to the EPA Region its
return to pLysical compiiance for the

- relevant violations cited in the notics.

(3) Releases. The facility has
demanstrated to the EPA Region that:

{f) All releases from receiving units at
RCRA subtitle C facilities have been
eliminated and prior contamination
_ from such releases is controlled by a
corrective action program approv
under subtitle C of RCRA; -.

{ii) All releases from other units at
RCRA subtitle C land disposal facilities
ars controlied by a corrective action
program approved under subtitle C of
R

(1if) All releases from other units at
RCRA subtitls C trestment and storage
facilities do not pose a significant threat
to human health or the environment. or
are controlled by a corrective action
program spproved under subtitle C of
RCRA.

(iv) A RCRA subtitle C corrective
action program may be incorporated
into a permit, order, or decree.
including the following: a corrective
sction order under RCRA section
3008(h). section 7003 or section 3013. a
RCRA permit under 40 CFR 264.100 or
264.101, or a permit underen .
equivalent authority in a State
authorized for corrective action under
RCRA section 3004{u). Releases will be
deemed controlled upon issuance of the
order, permit. or decres which initiates
and requires completion of one or more
of the following: a RCRA Facility
Investigation, 8 RCRA Corrective
Measures Study, and/or Corrective
Measures [mplementation. The releasa
remains controlled as long as the facility
is in compliance with the order, permit,
or decree, and enters into subsequent
agreements for implementation of
additional corrective action measures
when pecessary, except during periods
of administrative or judicial chailenges,
when the facility must make a
demonstration under § 300.440(e) in
order to remsin acceptable. '

{v) Facilities with releases requlated
under other appiicable Federal laws. or

State laws under a Federaily-dslegeted
program may regain acceptability under
}hu saction if the reieases are deemed .
Dy the EPA Regionai Office not to pose
a threat to human heaith or the -
environment, or if the facility enters
into an enforceable agreement under

. those laws to conduct corrective action

sctivities to control releases. Releasss
will be deemed controlled upon the
issuance of an order, permit, or decree
which initiates and ires one or more
of the following: a f:gﬂltlyr?invesdgation.
a carrective action study, and/or -
corrective measures impiementation.

The releass remains controlled as long -

as the facility is in compliance with the

. order, permit, or decree, and enters into

subsequent agreements for .. -
implementation of additional corrective:
measures when necessary, except
during periods of sdministrative or
judicial challenges, when the facility
must make a demonstrstion under

§ 300.440(e) in order to remain
acceptable. : -

(4] Prior to the issuancs of a
determination that a facility has
returned to acceptability, the EFA
Region shall notify the State in which
the facility is located, and provide an
opportunity forthe State to discuss tha
fncilitx'; aa:epubili?' status with EPA,

(5} An unacceptablfe facility may be
reconsidered for acceptability whenever
the EPA Regional Office finds that the
facility fulfills the criteria stated in
§ 300.440(b). Upon such a finding, the
EPA Regional Office shall notify the
facility and the State in writing,
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

'
Administration for Chlidren and -
Familles - o

45 CFR Parts 208 and 233
RIN 0970-AB14 '

- Aldte Fahlllu Wlt; Dependent

Chlldren Program; Certain Provisions

of the Omnibus Budget Reconcillation
Act of 1990 . :

AGENCY: Administration for Ciziidmn

. and Families (ACF), HHS.

ACTION: Interim final rule. -

SUMMARY: Thess interim final rules
implement three sections of the
Omnibus Budget Reconciliation Act
(OBRA] of 1990 that apply to the Aid to
Families with Dependent Children.
(AFDC) program. They are: Section
5083, which deletes all references to

income deeming by legal guardiang in
minor parent cases: section 5084, wnich
expands State agency responsibility for
reporting, to an appropriats agency or
official, known or suspected instances
of child abuse and negiect of a child
receiving AFDC; and secticn 5033,
which adds an explicit referencs to title
IV-E on the list of programs for which
information about AFDC applicants and
recipients may be made available. .
In addition, we deleted the reference -
to title IV-C since the WIN program is
no longer operative. Other OBRA 80
changes pertaining to the AFDC-UP -
program and the Earned Income Tax. .
Credit disregard were published July 9. -
1992, in the final rules implementing-

- the related AFDC amendmaents of the

Family Support Act of 1988 (S7 FR:
30408-30409). . ' .
PATES: Effective Date: September 22, -
1903, . ) -m e
‘Comments: Comments mustbe
received on or befare October 22, 1993..
ADDRESSES: Comments shouldbe - -
submitted in writing to the Assistant
Secretary for Children and Families.
Attenticn: Mr. Mack A. Storrs, Director,
Division of AFDC Program, Office of” -
Family Assistancs, Filth Floor, 370
L'Enfant Promenade, SW., Washington,"
DC 20447, Commients mey be inspected
between 8 s.m. and 4:30 p.m. during
regular business days by making
arrangements with the contact person . -
identified beiow. - g : '
FOR FURTHER INFORMATION CONTACT: -
Mack A. Storrs, Director, Division of.
AFDC Program, Office of Family
Assistance, Fifth Floor. 370 L'Enfant
Promenade. SW., Washington, DC
20447, telephone (202) 401-9288.

SUPPLEII_ENTARY INFORMATION: ]
Discussion of Interim Rule Provisions

Eliminating the Use-bf the Term “Legad .
Guardian* (Section 233.20 of the
Interim Rule)

The Omnibus Budget Reconciliation
Act (OBRA) of 1981 added section :
402(a)(39) of the Social Security Act ta
require that, in determining
benefits for a dependent child whose
parent or legal guardian is under the age
of 18, the State agency must includo the
income of the minor parent’s own

arents or legal guardians who are-
ving in the same home.

Section 5053 of Omnibus Budget
Reconciliation Act of 1990 (OBRA 90)

" amended section 402(a)(39) of the Social.

Security Act by eliminating the use of
the term “legal guardian.” Section
402(a)(39) provides that in determining
AFDC benefits for a dependent child
whose parent is under the age of 18. the



